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Preface

This book is the second volume of a three-volume treatise on international criminal law
(ICL) which is financially supported by the German Research Foundation (Deutsche
Forschungsgemeinschaft). The first volume appeared in January 2013 and covered the
‘Foundations and General Part’ of ICL. This second volume completes the substantive
part of ICL, dealing with the Crimes (‘Special Part’) as well as the law of concours
(concursus delictorum) and sentencing. The third volume will offer a comprehensive
analysis of international criminal procedure and the law of legal cooperation. While the
focus of the whole treatise is clearly on the International Criminal Court (ICC), the law
of the ad hoc tribunals (especially the International Criminal Tribunal for the Former
Yugoslavia (ICTY) and International Criminal Tribunal for Rwanda (ICTR)) is also
considered insofar as it serves as a source of the law of the ICC.

The present volume offers a comprehensive analysis of the international core crimes:
genocide (Chapter I), crimes against humanity (Chapter II), war crimes (Chapter III)
and aggression (Chapter IV), and relevant treaty crimes (Chapter V). Last but not least,
the law of concours and sentencing is analysed and a proposal for a more consistent
sentencing regime for the ICC is set out (Chapter VI). Given the broad comparative
approach of the work (cf. preface to Volume I), each chapter contains a separate
bibliography. For reasons of space and to facilitate research, these bibliographies
have been published online rather than in this volume. They can be downloaded
from <http://ukcatalogue.oup.com/product/9780199665600.do>. The chapter bibliog-
raphies are complemented by a general bibliography provided at the end of this book.
In addition, the volume contains a list of abbreviations, a table of cases and legislation,
and an index.

I am grateful to various people who have participated in the research on which this
book is based, some of whom have also assisted with the drafting of this second volume.
Panagiotis Gkaniatsos, Stephanie Kern, and Anina Timmermann have been involved
in the research and took part in the drafting of various chapters. Professor Carl-
Friedrich Stuckenberg (Bonn) and Dr Jan Christoph Nemitz (The Hague) made critical
comments on Chapter VI. Further contributions have been made by Katarzyna
Geler-Noch, Hsiang Pan, and Maria Fried. Elizabeth Campbell was in charge of the
final proofreading on my end and made various helpful suggestions. My office manager
Anett Miiller was always ready and quick to help with any technical and other
questions. Anthony Hinton, David Lewis, and Ceri Warner assisted me at Oxford
University Press.

Kai Ambos
Gottingen, Germany
1 October 2013
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Chapter I

Genocide

*The full chapter bibliography can be downloaded from http://ukcatalogue.oup.com
/product/9780199665600.do.

A. Introduction
(1) Legal history and definition

Genocide developed from a category of crimes against humanity! to an autonomous
crime after World War I1.2 The codification was a response to the German Holocaust,
the archetypal genocide.> The term was coined in 1944 by Raphael Lemkin, from the
Greek word yévos; (race, tribe) and the combining form ‘cide’ from the Latin word
caedere (kill), in order to ‘denote an old practise to its modern development’.# Although
genocide was not yet codified as a separate crime during the Nuremberg trials,> the
term was used in the indictment® and the defendants charged pursuant to Article 6(c)
of the Charter with:

! Stressing the distinction between genocide and crimes against humanity, but still recognizing their
affinity, see Schabas, Genocide (2009), pp. 11, 13 ff,, 15 (‘genocide stands to crimes against humanity as
premeditated murder stands to intentional homicide’); see also Jones, ‘Genocide’, in Vorah et al., Inhuman-
ity (2003), p. 479; KreB3, JIC], 3 (2005), 575-6; for a distinction and criticism of the French approach, see
Fournet, Genocide and Crimes Against Humanity (2013), pp. 5, 73-4, 111.

2 Cassese, ‘Genocide’, in Cassese et al., Rome Statute, i (2002), pp. 336-7, 339-40; Cassese etal., ICL
(2013), pp. 109, 127-8. Mettraux, HarvIL], 43 (2002), 302-6; Ambos and Wirth, CLF, 13 (2002), 2-13;
Schabas, Genocide (2009), pp. 17 ff; Schabas, Introduction (2011), p. 100 and n. 140; Kyriakides and
Weinstein, ICLR, 5 (2005), 383; Liiders, Volkermord (2004), p. 253; Wilmshurst, ‘Genocide’, in Cryer
etal,, Introduction ICL (2010), p. 234; Cherkassky, ICLR, 9 (2009), 303; Morrison, ICLR, 8 (2008), 393-4;
Hagan and Rymond-Richmond, Darfur (2009), p. 31; on the evolution of genocidal acts before World War
11, see Salter and Eastwood, ‘Establishing the Foundations’, in Behrens and Henham, Elements of Genocide
(2013), pp. 23 ft.

3 Shaw, Genocide (2007/2008), p. 3; Wilmshurst, ‘Genocide’, in Cryer etal., Introduction ICL (2010),
p. 205.

4 See Lemkin, Axis Rule (1944), p. 79; see also Safferling, Internationales Strafrecht (2011), § 6 mn. 6-8;
Akhavan, Reducing Genocide (2012), pp. 91-101; Salter and Eastwood, ‘Establishing the Foundations’, in
Behrens and Henham, Elements of Genocide (2013), pp. 21, 37 ff. (genocide ‘articulated, rather than created
ex nihilo, recognised “principles of humanity”’). See also Volume I of this treatise, p. 10 with n. 57.

5 Genocide was declared ‘a matter of international concern’ and ‘a crime under international law’ on
11 December 1946 by the General Assembly with Resolution 96; see UN GA Res. 96 (11 December 1946)
UN Doc. A/RES/96(1).

® The terms employed were ‘Genocidium’ and ‘Genocide’ (Volkermord); cf. IMG, Niirnberger Prozess
(1947), xvii, p. 72; xviii, p. 127; xix, pp. 596, 617, 619, 630, 632; xxii, p. 343 (‘Genocidium’); respectively ii,
p- 74; xix, pp. 556, 557, 570; xx, p. 21; xxii, pp. 256, 260, 367 (‘Violkermord’); cf. also Selbmann, Genozid
(2002), pp. 39-41; Hibner, Vilkermord (2004), pp. 57-8; Luders, Vilkermord (2004), p. 254; Mettraux,
Crimes (2005), pp. 194 ff.; on the procedures that followed the Nuremberg Trial, cf. Selbmann, Genozid
(2002), pp. 41-7. On the genocide in Rwanda, see Magnarella, JIC], 3 (2005), 801 ff; Aspegren and
Williamson, ‘Genocide’, in Decaux, Dieng, and Sow, Human Rights (2007), pp. 203 ff.; Mukimbiri, JIC],
3 (2005), 823 ff,; on the genocide trial in Ethiopia against the ex-President Mengistu, see Kebede, JIC], 5
(2007), 513 ff.
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...deliberate and systematic genocide, viz., the extermination of racial and national
groups, against the civilian populations of certain occupied territories in order to
destroy particular races and classes of people, and national, racial or religious groups,
particularly Jews, Poles and Gypsies.”

The final judgment of the Nuremberg International Military Tribunal (IMT), however,
never explicitly used the term, although it described at great length what was later defined
as genocide in the Convention on the Prevention and Punishment of the Crime of
Genocide of 9 October 1948.8 In contrast, the US military tribunals sitting at Nuremberg
demonstrated the emerging acceptance of the concept by explicitly using the term
‘genocide’ in both the indictment and the judgment in the Einsatzgruppen trial, in
order to characterize the activities of the German troops in Poland and the Soviet Union.

Nowadays, there is a widely accepted basis for the prosecution of the ‘crime of
crimes’.? Apart from the definition of genocide in international treaties and national
criminal codes,!? the International Court of Justice (ICJ) recognized the genocide
prohibition as ‘assuredly a peremptory norm of international law’ (jus cogens) and an
erga omnes'! obligation of states. The International Criminal Tribunal for the Former
Yugoslavia (ICTY) Appeals Chamber (AC) characterized it with the following words:

7 Count Three of the Indictment, cf. The Trial of German Major War Criminals, Proceedings at
Nuremberg, i (1948), p. 22.

8 Convention on the Prevention and the Punishment of the Crime of Genocide (9 December 1948), 78
UNTS 277 (1951), entered into force 12 January 1951. On this Convention, cf. Volume I of this treatise,
p- 10; critical of its weaknesses, cf. Bassiouni, Introduction to ICL (2013), p. 154; cf. also Behrens, ‘The Need
for a Genocide Law’, in Behrens and Henham, Elements of Genocide (2013), pp. 237 ff. (with suggestions for
reform at pp. 251-3).

9 ¢f. Prosecutor v Kambanda, No. ICTR-97-23-S, Judgment and Sentence, para. 16 (4 September 1998);
Prosecutor v Serushago, No. ICTR 98-39-S, Sentence, para. 15 (2 February 1999); Prosecutor v Krstic, No.
IT-98-33-T, Trial Chamber Judgment, para. 699 (2 August 2001); Prosecutor v Jelisi¢, No. IT-95-10-A,
Partial Dissenting Opinion of Judge Wald, para. 2 (5 July 2001); Prosecutor v Stakié, No. IT-97-24-T, Trial
Chamber Judgment, para. 502 (31 March 2003); Prosecutor v Niyitegeka, No. ICTR-96-14-A, Appeals
Chamber Judgment, para. 53 (9 July 2004); IC], Armed Activities on the Territory of the Congo (New
Application: 2002) (Democratic Republic of the Congo v Rwanda), Dissenting Opinion of Judge Koroma,
para. 26 (3 February 2006), (‘crime of all crimes’, ‘le crime absolu’); cf. however International Commission
of Inquiry on Darfur, Report of the International Commission of Inquiry on Darfur to the Secretary General.
Pursuant to SC Res. 1564, 18 September 2004, Annex to letter dated 31 January 2005 from the Secretary
General addressed to the President of the SC, $/2005/60 (1 February 2005), para. 522 (‘As stated above,
genocide is not necessarily the most serious international crime. Depending on the circumstances, such
international offences as crimes against humanity or large-scale war crimes may be no less serious and
heinous than genocide’ [emphasis in the original]). Criticizing the characterization of genocide as ‘crime of
crimes’, and the parallel trivialization of crimes against humanity, see Dimitrijevi¢ and Milanovic, LJIL, 20
(2007), 1-36; in the same vein, see Murray, GoJIL, 3 (2011), 589-615; stressing the need for a preventive
approach, in addition to the prosecution of genocide, see Akhavan, CLF, 22 (2011), 1-33.

10 gee, for example, section 318 Canadian CC, Article 101 Colombian CP, Article 211-1 French CP, § 6
German VStGB, Article 607 Spanish CP, clause 50 UK ICC Act 2001; all and more available at <http://www.
preventgenocide.org/law/domestic> accessed 6 March 2013; on the domestic prosecution of genocide, cf.
also Wouters and Verhoeven, ‘The Domestic Prosecution of Genocide’, in Behrens and Henham, Elements
of Genocide (2013), pp. 177 ft.

"' IC], Case Concerning the Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v Yugoslavia), Judgment, para. 31 (11 July 1996); ICJ, Case
Concerning the Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v Serbia and Montenegro), Judgment, para. 161 (26 February 2007); IC],
Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, Advisory
Opinion, p. 23 (28 May 1951) (‘the principles underlying the Convention are principles which are
recognized by civilized nations as binding on States, even without any conventional obligation’) (‘universal
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...the crime of genocide is singled out for special condemnation and opprobrium.
The crime is horrific in its scope; its perpetrators identify entire human groups for
extinction. Those who devise and implement genocide seek to deprive humanity of the
manifold richness its nationalities, races, ethnicities and religions provide. This is a
crime against all of humankind, its harm being felt not only by the group targeted for
destruction, but by all of humanity.!?

The crime of genocide is defined in Article 6 of the International Criminal Court (ICC)
Statute as follows:

For the purpose of this Statute, ‘genocide’ means any of the following acts committed with

intent to destroy, in whole or in part, a national, ethnical, racial, or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about
its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

The provision adopted verbatim the definition of the crime of genocide in Article II of
the Genocide Convention,'* which was also adopted by the Statutes of the Inter-
national Criminal Tribunal for the Former Yugoslavia (ICTYS) and for Rwanda
(ICTRS) in Articles 4(2) and 2(2) respectively. Taking all this into account, genocide
is a truly international crime,'* probably the most serious one.

(2) Protected legal interests

Genocide protects mainly a collective legal interest, that is, the right of certain groups!®
to exist, and to contribute to a pluralistic world.'® As General Assembly (GA)

in scope’); Prosecutor v Akayesu, No. ICTR-96-4-T, Trial Chamber Judgment, para. 495 (2 September
1998); Prosecutor v Blagojevic and Jokié, No. IT-02-60-T, Trial Chamber Judgment, para. 639 with further
references in n. 2053 (17 January 2005); for further references see Mettraux, Crimes (2005), p. 199 with
n. 30. On jus cogens and obligatio erga omnes concerning the international crimes, see Bassiouni, LCP, 59
(Autumn 1996), 63-74; Bassiouni, Introduction to ICL (2013), pp. 155, 236-46. On the customary
international law aspect, see Selbmann, Genozid (2002), pp. 142 ff; Konig, Legitimation (2003),
pp. 232 ff; Wouters and Verhoeven, ICLR, 5 (2005), 403 ff,; Salter and Eastwood, ‘Establishing the
Foundations’, in Behrens and Henham, Elements of Genocide (2013), pp. 26 ff.; Wilmshurst, ‘Genocide’,
in Cryer et al,, Introduction ICL (2010), p. 204; Zahar and Sluiter, ICL (2008), p. 156; Kref3, ICLR, 6 (2006),
467-8; Bock and Preis, HuV-I, 20 (2007), 149; Gless, Internationales Strafrecht (2011), mn. 801. On the
application of death penalty for genocide, see Ohlin, AJIL, 99 (2005), 747 ff.

12 Krstié, No. IT-98-33-A, para. 36; on this first application of genocide by the ICTY, see Sinatra, ICLR, 5
(2005), 417-30.

13 78 UNTS 277 (1951).

4 On the distinction between treaty-based/transnational crimes and supranational, ‘true’ international
crimes, see Volume I of this treatise, p. 54. See also on the criteria by which a crime is labelled as ‘international’
or ‘universal’, Einarsen, Universal Crimes (2012), pp. 135 ff.; Hiéramente, GoJIL, 3 (2011), 551-88.

!> On the protected groups in more detail, see Section B. (1); on the legal interests protected, see
Volume I of this treatise, p. 66.

16 Lemkin, Axis Rule (1944), p. 91 (‘What it means to be a human being, what defines the very identity
we share as a species, is the fact that we are differentiated by race, religion ethnicity, and individual
difference. These differentiations define our identity both as individuals and as a species’).
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Resolution 96 puts it: ‘genocide is a denial of the right of existence to entire human
groups, as homicide is the denial of the right to live of individual human beings’.!” This
right of existence extends beyond the mere physical or biological existence of these
groups—that is, the physical or biological existence of their members—since such
groups are recognized to be unique social entities, and not just the aggregate of the
individuals who compose them.!8 As a consequence, it suffices that the special intent of
the genocidaire!® is directed at the social existence of the group, to destroy it as a social
entity,?® independent of the direction of the objective acts against the physical or
biological existence of the individual members of the group.

The extent to which genocide also protects individual legal interests is controversial.
The case law does not support this view. The International Criminal Tribunal for
Rwanda (ICTR) in Akayesu?! held that ‘the victim of the crime of genocide is the group
itself and not only the individual, since ‘the [individual] victim is chosen not because of
his individual identity, but rather on account of his membership of a [protected]
group’. However, along with collective group interests, the fundamental rights of the
individual group members are also harmed by genocidal acts.?? In fact, the acts against

17 UN Doc. A/RES/96(1). In this vein, see also Ntanda Nsereko, ‘Genocide’, in McDonald and Swaak-
Goldman, Substantive and Procedural Aspects (2000), p. 124 (‘While the aim of the law of homicide is to
protect the right of an individual to live, that of genocide is to protect the right of groups to physically exist
as such’).

18 ¢f. Luban, ChicJIL, 7 (2006), 309.

19 This special intent is analysed in more detail in Section D. (6)(a).

20 German Federal Court (BGH), NStZ, 19 (1999), 396, 401; cf. also Werle, Volkerstrafrecht (2012), mn.
757 ft; Werle, Principles (2009), mn. 704; Luders, Vilkermord (2004), pp. 45 ff., 49 ff. with further
references; Satzger, Internationales Strafrecht (2013), § 16 mn. 15; Satzger, ICL (2012), § 14 mn. 15;
Zahar and Sluiter, ICL (2008), p. 179; Fletcher, Grammar (2007), pp. 337 (‘expression of collective conflict’),
338; Demko, SZIER, (2009), 243 ft,; dissenting Krsti¢, No. IT-98-33-T, para. 580; Prosecutor v Semanza, No.
ICTR-97-20-T, Trial Chamber Judgment, para. 315 (15 May 2003); Mettraux, Crimes (2005), p. 216 with
further references; Kref3, JICJ, 3 (2005), 564; Paul, Analyse (2008), pp. 296 ff. (encompassing respectively the
‘physical and biological’ element into the definition of genocide, pp. 320, 323-4); Safferling, Internationales
Strafrecht (2011), § 6 mn. 38; in the same vein, seemingly, see Darfur Report, paras. 515, 517, 518, 520
(‘annihilate’, ‘eradicate’); leaving it open, Schabas, Introduction (2011), p. 102.

21 Akayesu, No. ICTR-96-4-T, para. 521 (‘Thus, the victim is chosen. .. on account of his membership. ..
The victim. . . of the crime of genocide is the group itself and not only the individual.’); Prosecutor v Al Bashir,
No. ICC-02/05-01/09, Decision on the Prosecution’s Application for a Warrant of Arrest against Omar
Hassan Ahmad Al Bashir, para. 70 (4 March 2009); cf. also, Prosecutor v Kayishema and Ruzindana, No.
ICTR-95-1-T, Trial Chamber Judgment, para. 97 (21 May 1999); Prosecutor v Ndindabahizi, No. ICTR-2001-
71-1, Trial Chamber Judgment and Sentence, para. 454 (15 July 2004); Stakié, No. IT-97-24-T, para. 520;
Prosecutor v Jelisi¢, No. IT-95-10-T, Trial Chamber Judgment, para. 66 ff. (14 December 1999); Krsti¢, No. IT-
98-33-T, para. 561; Prosecutor v Sikirica, No. IT-95-8-T, Judgment on Defence Motions to Acquit, para. 89 (3
September 2001); cf. also Werle, Vélkerstrafrecht (2012), mn. 760; Werle, Principles (2009), mn. 705; Werle,
‘Die Zukunft des Volkerstrafrechts’, in Grundmann et al., FS HU (2010), p. 1228; Liders, Volkermord (2004),
p- 92; Mettraux, Crimes (2005), pp. 231-2; Paul, Analyse (2008), pp. 274 ff.; Kref3, ‘§ 6, in Joecks and Miebach,
Miinchener Kommentar, viii (2013), mn. 90.

22 Werle, Principles (2009), mn. 706; Werle, Vilkerstrafrecht (2012), mn. 761; Fronza, ‘Genocide’, in
Lattanzi and Schabas, Essays (1999), p. 119; Heintze, HuV-I, 13 (2000), 227; Planzer, Genocide (1956),
pp. 79-80; Triffterer, ‘Kriminalpolitische und dogmatische Uberlegungen’, in Schiinemann et al., FS Roxin
(2001), pp. 1432-3; Tomuschat, ‘Duty to Prosecute’, in Cremer et al., FS Steinberger (2002), p. 329; Kref3,
§ 6, in Joecks and Miebach, Miinchener Kommentar, viii (2013), mn. 2; Satzger, Internationales Strafrecht
(2013), § 16 mn. 7; Satzger, ICL (2012), § 14 mn. 7; Demko, SZIER (2009), 227; Bock, Opfer (2010), p. 92;
dissenting, Gropengiefler, ‘Die volkerstrafrechtlichen Verbrechen’, in Eser and Kreicker, Nationale Straf-
verfolgung, i (2003), pp. 96-8; Liiders, Vilkermord (2004), pp. 43-4.
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the group members are the intermediate stage on the way to the perpetrator’s final
objective, which is the destruction of the group. Also, the genesis of genocide from
crimes against humanity, and in particular from the crime of persecution,?* shows that
the protection of the individual members of the group underlies the group protection
element.

(3) Structure of the crime

As opposed to what is suggested by some of the case law,?* genocide may be charac-
terized by three constitutive elements:?°

* the actus reus (objective elements) of the offence, which consists of one or several
of the acts enumerated under Article 6(2) ICC Statute (see Section B.);

o the corresponding mens rea (subjective element), as described in Article 30 ICC
Statute (see Section C.);

* an extended (ulterior) mental element, namely the intent to destroy (special
subjective element), in whole or in part, a national, ethnical, racial or religious
group as such (see Section D.).

B. Actus Reus (Objective Elements)
(1) Protected groups

The act of genocide must be directed against a national, ethnical, racial, or religious
group as such. A group is a permanent (collective) unity of people, which distinguishes
itself from the rest of the population on the grounds of common characteristics shared
by its members.2® As there is no definition of these characteristics in the Convention or
elsewhere, they have had to be determined by the jurisprudence.?” In the view of the
Krsti¢ Trial Chamber (TC), the classification of protected groups was intended by the
drafters of the convention ‘more to describe a single phenomenon...rather than to
refer to several distinct prototypes of human groups’,?® given that these groups are not
always clearly distinguishable from each other and very often overlap.?® According to

23 Fournet and Pégorier, ICLR, 10 (2010), 720 ff; dissenting, Safferling, Internationales Strafrecht (2011),
§ 6 mn. 10.

24 cf. Krsti¢, No. IT-98-33-T, para. 542, according to which there are only two elements namely the actus
reus and the intent to destroy; concurring, Kayishema and Ruzindana, No. ICTR-95-1-T, para. 90.
Generally critical of the ICTR case law (esp. Akayesu), Maitra, ICLR, 5 (2005), 596 ff.; Zahar and Sluiter,
ICL (2008), pp. 157 ff. (196: ‘emotionally and politically charged’, ‘weak foundations’, ‘inconsistent’).

25 Concurring, Triffterer, LJIL, 14 (2001), 399 ff; Prosecutor v Bagilishema, No. ICTR-95-1A-T, Trial
Chamber Judgment, paras. 56, 60 (7 June 2001); Fronza, ‘Genocidio’, in Amati et al., Introduzione (2010),
pp. 384-5; similarly, Mettraux, Crimes (2005), p. 208.

26 Jahnke, § 220 a StGB’, in Jahnke, Laufhiitte, and Odersky, Leipziger Kommentar, v (2005), mn. 9.

27 Krsti¢, No. IT-98-33-T, para. 555. 28 Krsti¢, No. IT-98-33-T, para. 556.

29 See fundamentally Schabas, Genocide (2009), pp. 124 ff. (arguing, however, at 129, that the four
qualifiers ‘national’ etc. ‘not only overlap’ but ‘also help to define each other, operating much as four corner
posts that delimit an area within which a myriad of groups covered by the Convention find protection’);
concurring, Krsti¢, No. IT-98-33-T, paras. 555-6; Prosecutor v Rutaganda, No. ICTR-96-3-T, Judgment and
Sentence para. 55 (6 December 1999); Wilmshurst, ‘Genocide’, in Cryer et al., Introduction ICL (2010),
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the settled jurisprudence of the International Tribunals, a national group is a collection
of people who possess a common nationality,*® while the members of an ethnical group
share common language and culture.3! Furthermore, a racial group is bound together
by the shared hereditary physical traits of its members, often identified with a geo-
graphical region.32 Last but not least, a ‘religious group is one whose members share the
same religion, denomination or mode of worship’.>

The enumeration of the protected groups in the respective genocide provisions is
exhaustive,** which is the object of frequent criticism.?> In any case, it is now settled

pp. 210-11; Kolb, ‘Droit international pénal’, in Kolb, Droit international pénal (2008), pp. 75-6; Kref3, § 6,
in Joecks and Miebach, Miinchener Kommentar, viii (2013), mn. 36; Fournet, Genocide and Crimes Against
Humanity (2013), pp. 105-10; Bock, Opfer (2010), p. 81; Wouters and Verhoeven, ‘The Domestic
Prosecution of Genocide’, in Behrens and Henham, Elements of Genocide (2013), pp. 182 ff. (recognizing
the ‘interrelation between the four terms’, but stressing the need to understand, with the help of domestic
practice, what they ‘separately stand for’); critical of the vagueness of the group definition, Paul, Kritische
Analyse (2008), pp. 120 ff.

30" Akayesu, No. ICTR-96-4-T, para. 512 (‘a national group is defined as a collection of people who are
perceived to share a legal bond based on common citizenship, coupled with reciprocity of rights and
duties’).

31 Akayesu, No. ICTR-96-4-T, para. 513 (‘[a]n ethnic group is generally defined as a group whose
members share a common language or culture’).

32 Akayesu, No. ICTR-96-4-T, para. 514 (‘[t]he conventional definition of racial group is based on, the
hereditary physical traits often identified with a geographical region irrespective of linguistic, cultural,
national or religious factors’).

33 Akayesu, No. ICTR-96-4-T, para. 515. See also Satzger, Internationales Strafrecht (2013), § 16 mn. 10;
Satzger, ICL (2012), § 14 mn. 10; Selbmann, Genozid (2002), pp. 171 ft; Hiibner, Volkermord (2004),
pp. 105 ff; Liders, Volkermord (2004), pp. 68 ff.; Mettraux, Crimes (2005), pp. 227 ff.; Kref3, ICLR, 6 (2006),
476 ff.; KreB3, § 6, in Joecks and Miebach, Miinchener Kommentar, viii (2013), mn. 37 ff.; on the case law,
see Paul, Kritische Analyse (2008), pp. 80 ff. Cherkassky, ICLR, 9 (2009), 305; from a comparative law
perspective, see Kreicker, ‘Vélkerstrafrecht im Lindervergleich’, in Eser, Sieber, and Kreicker, Nationale
Strafverfolgung, vii (2006), pp. 47-8; on Tutsi as a (ethnical) group, see Akhavan, JIC], 3 (2005), 999 ft,;
critical of Akayesu on this aspect, see Wilmshurst, ‘Genocide’, in Cryer etal., Introduction ICL (2010),
pp. 210-11; Zahar and Sluiter, ICL (2008), pp. 158 ff.; see also Fletcher, Grammar (2007), pp. 337-8; critical
of the racial groups, considering the notion ‘highly questionable, if not altogether racist’, see Fournet,
Genocide and Crimes Against Humanity (2013), p. 106; Fournet, The Actus Reus of Genocide’, in Behrens
and Henham, Elements of Genocide (2013), p. 55; on the ethnical/religious groups in the DRC, Kalere, ICLR,
5 (2005), 475 ff.; on the Kurds, especially on the chemical weapons attack (mustard and/or nerve gas(es)) on
the Kurdish population in Northern Iraq in 1987, see Frans Van Anraat, The Hague Court of Appeal,
Appeal Judgment (9 May 2007); also van der Borght, CLF, 18 (2007), 123 ff.; with regard to Chechnya, see
Moore, ICLR, 5 (2005), 492 ff. (the final result denying genocide, 498).

3 Werle, Vélkerstrafrecht (2012), mn. 777; Werle, Principles (2009), mn. 721; Kref, ‘§ 6, in Joecks and
Miebach, Miinchener Kommentar, viii (2013), mn. 32; Sunga, EJCCLCJ 6 (1998), 383; Hiibner, Volkermord
(2004), p. 104; Liders, Volkermord (2004), p. 65; Kreicker, ‘Volkerstrafrecht im Lindervergleich’, in Eser,
Sieber, and Kreicker, Nationale Strafverfolgung, vii (2006), p. 38; Quayle, ICLR, 5 (2005), 367; Wilmshurst,
‘Genocide’, in Cryer et al., Introduction ICL (2010), p. 208; Kolb, ‘Droit international pénal’, in Kolb, Droit
international pénal (2008), pp. 78-9; Gaeta, ‘Genocide’, in Schabas and Bernaz, Routledge Handbook
(2011), p. 112; Cassese et al., ICL (2013), p. 119; Safferling, Internationales Strafrecht (2011), § 6 mn. 17;
Behrens, ‘The Need for a Genocide Law’, in Behrens and Henham, Elements of Genocide (2013), p. 252
(advocating the reform of the provision in order ‘to embrace all groups’ with ‘lawful existence’ and ‘a
minimum of social significance’).

35 See esp. van Schaack, YaleL] 106 (1997), 2259. See also Cassese, ‘Genocide’, in Cassese et al., Rome
Statute, 1 (2002), p. 336; Cassese et al., ICL (2013), pp. 110, 113; Heintze, HuV-I, 13 (2000), 225, 227; Gémez
Benitez, RDPP, 4 (2000), 148 ff.; Sunga, EJCCLC], 6 (1998), 383, pointing out ‘that the systematic
targeting of a group on the basis of nationality, ethnicity, race or religion, tends to carry a much
stronger potential for massive violations, for the very reason that the intended victims can be singled
out from the rest of the population with particular ease, on account of their relatively immutable
difference’; Ntanda Nsereko, ‘Genocide’, in McDonald and Swaak-Goldman, Substantive and Procedural
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that political, economic, and cultural groups were intentionally left out from the scope
of the Genocide Convention.>® While this clearly follows from the travaux as the
expression of the will of the parties, it may also be deduced from the concept of a
‘group, as such’, as this concept only embraces ‘stable’ groups, and distinguishes them
from ‘mobile’ groups, that is, political, economic and cultural groups.>” This is con-
firmed by the continued jurisprudence of the ad hoc tribunals.

In Akayesu, an ICTR TC referred to ‘stable groups’, meaning groups which were
‘constituted in a permanent fashion and membership of which is determined by birth,
with the exclusion of the more “mobile” groups which one joins through individual
voluntary commitment, such as political and economic groups’.>® Accordingly, a
common criterion of the groups protected by the Convention is that ‘membership in
such groups would seem to be normally not challengeable by its members, who belong
to it automatically, by birth, in a continuous and often irremediable manner’.*° In a
similar vein, in Rutaganda and Musema it was stated that political and economic
groups had been excluded from the protected groups because they were considered to
be ‘mobile groups’#! In Jelisi¢, an ICTY TC referred to ‘stable’ groups ‘objectively

Aspects (2000), p. 130; Kref3, ICLR, 6 (2006), 473-4; Serrano-Piedecasas, ‘El delito de genocidio’, in
Ripollés, FS Cerezo (2002), pp. 1505 ff. (on subsuming political groups under ‘national’ ones); also
Fernandez-Pacheco, JpD, 55 (2006), 53 ff; Liiders, Volkermord (2004), pp. 67-8; Hiibner, Volkermord
(2004), pp. 108 ff. (on extending the protection to political and social groups de lege ferenda); Paul,
Kritische Analyse (2008), pp. 123 ff., 169 ff. (‘eine durch irgendein willkiirliches Kriterium definierte
Gruppe’, p. 173); Fournet, The Actus Reus of Genocide’, in Behrens and Henham, Elements of Genocide
(2013), pp. 54 ff. On reform considerations insofar, see also Demko, SZIER (2009), 240 ff; on the
problematic subsumption of the acts of the Khmer Rouge against other members of their own ‘national’
group under genocide, see Williams, ICLR, 5 (2005), 452.

36 (f. Schabas, ‘Article 6, in Triffterer, Commentary (2008), mn. 11; Kabatsi, ICLR, 5 (2005), 393, 398-9;
Schabas, Genocide (2009), pp. 119-20; Liiders, Vilkermord (2004), p. 67; Klann and McKenzie, ‘Judge Laity
Kama’, in Decaux, Dieng, and Sow, Human Rights (2007), p. 25; Paul, Kritische Analyse (2008), pp. 225 {f;
Bassiouni, Introduction to ICL (2013), p. 154.

37 Cassese, ‘Genocide’, in Cassese etal., Rome Statute, i (2002), p. 345; Cassese etal,, ICL (2013),
pp. 119-20; critical, Ntanda Nsereko, ‘Genocide’, in McDonald and Swaak-Goldman, Substantive and
Procedural Aspects (2000), pointing out that it is inconsistent to include religious, but exclude political
groups since in both cases the membership ‘is a matter of will or choice’; Kref3, § 6’, in Joecks and Miebach,
Miinchener Kommentar, vi/ii (2009), mn. 34. On the travaux, cf. Hibner, Vélkermord (2004), pp. 108 ff;
Luders, Volkermord (2004), p. 67; Paul, Kritische Analyse (2008), p. 123; on this see also Schabas, ‘Judicial
Activism’, in Darcy and Powderly, Judicial Creativity (2010), pp. 70 ff.

3 Akayesu, No. ICTR-96-4-T, para. 511; Rutaganda, No. ICTR-96-3-T, para. 56; Jelisi¢, No. IT-95-10-T,
para. 69; for a detailed overview of the case law, Paul, Kritische Analyse (2008), pp. 80 ff.; see also Szpak,
EJIL, 23 (2012), 155-73; on the ICTR, see Mugwanya, Genocide (2007), pp. 64 ff. Extending the actus reus to
‘any stable and permanent group’, Akayesu, No. ICTR-96-4-T, para. 516; Darfur Report, para. 501; critical,
Liders, Volkermord (2004), pp. 85 ff., 254; Mettraux, Crimes (2005), p. 230; Satzger, Internationales
Strafrecht (2013), § 16 mn. 11; Satzger, ICL (2012), § 14 mn. 11; Schabas, LJIL, 18 (2005), 878-9; Schabas,
CardozoLR, 27 (2006), 1711 ff.; Wilmshurst, ‘Genocide’, in Cryer et al., Introduction ICL (2010), pp. 208-9;
Zahar and Sluiter, ICL (2008), p. 161; Sootak and Parmas, ‘Definition of Genocide’, in Nuotio, FS Lahti
(2007), p. 65.

3 Akayesu, No. ICTR-96-4-T, para. 511. Critical, Fournet, Genocide and Crimes Against Humanity
(2013), p. 106 (*... twist the letter of law ... which however fails to convince’); Fournet, ‘The Actus Reus of
Genocide’, in Behrens and Henham, Elements of Genocide (2013), p. 56.

40 Akayesu, No. ICTR-96-4-T, para. 511.

41 Rutaganda, No. ICTR-96-3-T, para. 56; Prosecutor v Musema, No. ICTR-96-13-T, Trial Chamber
Judgment, para. 162 (27 January 2000).
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defined and to which individuals belong regardless of their own desires’ thereby
excluding political groups.*?

The Jelisi¢ decision also explicitly invoked for the first time a so-called subjec-
tive**—instead of an objective—criterion to define a group as national, ethnical,
etc.4* As it would be a ‘perilous exercise’ to determine a group with purely objective
and hard ‘scientific’ criteria, it is ‘more appropriate’ to evaluate its status from the
perspective of those persons ‘who wish to single that group out from the rest of the
community,” that is, from the perspective of the alleged perpetrators. This approach
goes back to the ICTR’s Kayishema decision where a Trial Chamber distinguished
between the ‘self-identification’ of a group as opposed to its ‘identification by
others’.*> In the parallel Rutaganda Judgment, however, this criterion was appar-
ently understood more restrictively: while it was recognized that membership is in
essence a subjective concept, it was also held that a ‘subjective definition alone’ is
not enough.*® In the Krsti¢ Judgment, the first ICTY conviction for genocide, the
subjective criterion again prevailed, identifying the relevant group by way of its
stigmatization by the perpetrators.*” In turn, the Kamuhanda TC proposed an equal
combination of both objective and subjective criteria.*® Although it is doubtful
whether the subjective approach contributes to greater legal certainty, from a purely
technical perspective it may be argued that it is a consequence of the structure of the
genocide offence as a specific intent crime (see Section D.). For if the dominant
element of the offence is the perpetrator’s specific intent to destroy a certain group
(i.e. the perpetrator’s state of mind with regard to a certain group), this group may
also be defined in accordance with this state of mind (i.e. from the perpetrator’s

42 Jelisi¢, No. IT-95-10-T, para. 69.

43 In this vein, see Jelisi¢, No. IT-95-10-T, para. 70; Krsti¢, No. IT-98-33-T, para. 557 (para. 556:
‘scientifically objective criteria’ were considered ‘inconsistent with the object and purpose of the Conven-
tion’); on the case law, see Paul, Kritische Analyse (2008), pp. 160 ff; similar on the Fur, Masalit, and
Zwaghawa living in Darfur, cf. Darfur Report, para. 508 ff.

44 Telisi¢, No. IT-95-10-T, para. 70; for such a combined approach, see Rutaganda, No. ICTR-96-3-T,
paras. 55-6; Prosecutor v Kamuhanda, No. ICTR-95-54A-T, Trial Chamber Judgment, para. 630 (22
January 2004); Prosecutor v Brdanin, No. IT-99-36-T, Trial Chamber Judgment, paras. 683-4 (1 September
2004); Darfur Report, para. 501. On the other hand, based only on objective criteria, see Al Bashir, No. ICC-
02/05-01/09, para. 136; thereto Burghardt and Geneuss, ZIS, 4 (2009), 132. On the case law, see Liiders,
Vélkermord (2004), pp. 52 ff.; Mettraux, Crimes (2005), pp. 223 ff; Ferndndez-Pacheco, La Ley, 6635
(2007), 3; Mugwanya, Genocide (2007), pp. 86 ff.; Demko, SZIER (2009), 229 ff.). See also Fournet, Genocide
and Crimes Against Humanity (2013), p. 112-19, who sees in family rather than in the group itself a target
‘easier to access objectively’ (p. 112).

45 Kayishema and Ruzindana, No. ICTR-95-1-T, para. 98 (‘self-identification’ vs. ‘identification by
others’); similar Cayley, JIC], 6 (2008); see also Cherkassky, ICLR, 9 (2009), 306; according to Brdanin,
No. IT-99-36-T, para. 683 ‘in some instances the victim may perceive himself or herself to belong to the
aforesaid group’.

46 Rutaganda, No. ICTR-96-3-T, paras. 55-6; similar Brdanin, No. IT-99-36-T, para. 684; concurring,
Musema, No. ICTR-96-13-T, paras. 161-2.

47 Krstié, No. IT-98-33-T, para. 557 (‘using as a criterion the stigmatisation of the group, notably by the
perpetrators of the crime’).

48 Kamuhanda, No. ICTR-95-54A-T, para. 630; concurring, Blagojevi¢ and Joki¢, No. IT-02-60-T, para.
667 with further references in n. 2111; Prosecutor v Muvunyi, No. ICTR-2000-55A-T, Trial Chamber
Judgment and Sentence, para. 484 (12 September 2006).
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subjective perspective).*® Of course, the objective (limiting) criteria should, however,
not be completely ignored.>®

In sum, political, economic and cultural groups are not protected by the Convention,
or by genocide provisions in the Statutes of the International Tribunals.> The resulting
loophole may, however, be filled by the crime of persecution which, in any case, was
already employed in some cases to punish the extermination of Jews and other ethnic
or religious groups in Nazi Germany.>2

(2) The specific forms of genocide
The ICC Statute lists in Article 6 the following specific objective acts of genocide:

(a) killing members of a protected group;

(b) causing serious bodily or mental harm to members of the group;

(c) deliberately inflicting on the group conditions of life calculated to bring about
its physical destruction in whole or in part;

49 For the same view, without reasoning however, see Gémez Benitez, RDPP 4 (2000), 149; essentially in
a similar vein, see Selbmann, Genozid (2002), pp. 188-9; Hartstein, ‘Materielles Volkerstrafrecht’, in
Kihne, Esser, Gerding, Volkerstrafrecht (2007), p. 87; Wilmshurst, ‘Genocide’, in Cryer et al., Introduction
ICL (2010), pp. 211-12; Paul, Kritische Analyse (2008), pp. 165 ff.; Gless, Internationales Strafrecht (2011),
mn. 805; critical, see Zahar and Sluiter, ICL (2008), p. 163, neglecting, however, the structure of genocide as
a specific intent crime; on the membership in a group according to subjective criteria, see Demko, SZIER
(2009), 232 ff; cf. also Fournet, Genocide and Crimes Against Humanity (2013), pp. 108-9, who considers
subjectivity ‘intrinsic to the concept of genocide’, however not ‘sit[ting] well with legal certainty’ and,
therefore, proposes ‘family’ as an objective criterion (pp. 112 ff.); Fournet, ‘The Actus Reus of Genocide’, in
Behrens and Henham, Elements of Genocide (2013), pp. 54 ff, (58: ‘sits at odds with legal predictability’).

%0 For a similar combined, objective-subjective, approach, see also Liiders, Vélkermord (2004), pp. 60 ff.;
Satzger, Internationales Strafrecht (2013), § 16 mn. 12; Satzger, ICL (2012), § 14 mn. 12; Kref3, ICLR, 6
(2006), 474; Kref3, EJIL, 18 (2007), 625-6; Akhavan, JICJ, 3 (2005), 1003; Wilmshurst, ‘Genocide’, in Cryer
etal,, Introduction ICL (2010), pp. 211-12; Folgueiro, ‘Genocidio’, in Parenti, Filippini, and Folgueiro, Los
crimenes contra la humanidad (2007), pp. 169-70; Mugwanya, Genocide (2007), pp. 105-6, 109-10; Kolb,
‘Droit international pénal’, in Kolb, Droit international pénal (2008), pp. 76-7; Safferling, Internationales
Strafrecht (2011), § 6 mn. 21; ICJ, Bosnia and Herzegovina v Yugoslavia, Judgment (26 February 2007), para.
191; concurring, Azari, RSC, 4 (2007), 760; for a more objective approach, see Kref3, ‘§ €', in Joecks and
Miebach, Miinchener Kommentar, viii (2013), mn. 33; Safferling, ‘Special Intent Requirement’, in Safferling
and Conze, Genocide Convention (2010), p. 166; critical of a definition based exclusively on negative
criteria, see Wilmshurst, ‘Genocide’, in Cryer et al.,, Introduction ICL (2010), p. 213; Kolb, ‘Droit inter-
national pénal’, in Kolb, Droit international pénal (2008), pp. 79-80; Paul, Kritische Analyse (2008), pp. 167
ff.; in favour of such an approach, see Azari, RSC, 4 (2007), 763.

! The national law is sometimes broader, see for example Article 101 Colombian CP, Article 149
Mexican CPF, Article 127 Costa Rican CP, Article 311 Panamanian CP, Article 281 Ethiopian PC, Article
137 Ivory Coast PC, Article 99 Lithuanian PC and Article 118 Polish PC, all including political groups; see
also Section 318 Canadian CC (‘any identifiable group ... by colour, race, religion, ethnic origin or sexual
orientation’), and Article 211-1 French CP (‘groupe déterminé a partir de tout autre critére arbitraire’); (all
accessible at <http://www.preventgenocide.org/law/domestic> accessed 1 March 2013); for further refer-
ences, see Selbmann, Genozid (2002), p. 180; Schabas, Genocide (2009), pp. 161-2.

32 Cassese, ‘Genocide’, in Cassese et al., Rome Statute, i (2002), p. 336; Cassese et al., ICL (2013), p. 109.
Critical on this point, Selbmann, Genozid (2002), pp. 179-80; Fournet, ‘The Actus Reus of Genocide’, in
Behrens and Henham, Elements of Genocide (2013), p. 59 (pointing out that the provision ‘falls short of
defining’ the underlying acts); in the same vein, see Rebut, Droit pénal international (2012), mn. 909
(arguing that the specific forms of genocide are not specified, but constitute a category of acts characterized
by their destructive objective or result); cf. also Pégorier, Ethnic Cleansing (2013), pp. 63 ff. (referring to the
recognition of hate speech (63-5), sexual violence (65-8), and ethnic cleansing (68-71) as acts which could
amount to genocide, although not specifically provided for by the provision).
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(d) imposing measures intended to prevent births within the group; and
(e) forcibly transferring children of the group to another group.

This list is exhaustive,> including with regard to so-called ‘ethnic cleansing’ (discussed
later at subsection (f)). The victims of the specific acts must be members of the national,
racial, ethnic, or religious group targeted.>* While it is clear that the perpetrator must—
subjectively—intend or seek to destroy a significant number of the members of the
group, it is controversial whether it is required—objectively—that the perpetrator
attacks successfully at least two members>® or if just one person suffices. The structure
of the genocide offence as a specific intent crime speaks in favour of the latter view, that
is, it suffices that the perpetrator—objectively—only acts against one member of the
group.®® This interpretation is confirmed by the Elements of Crimes,>” in which the first
element of all five alternatives states: “The perpetrator (killed etc) one or more per-
sons.”>® However, the use of the plural in Article 6—members (para. (a) and (b)) and
children of the group (para. (e))—calls, in line with the lex stricta rule (Article 22(2) ICC
Statute),> for at least two victims.%® The Elements of Crimes cannot go against this
interpretation because they must be consistent with the ICC Statute (Article 9).°! In

53 Ntanda Nsereko, ‘Genocide’, in McDonald and Swaak-Goldman, Substantive and Procedural Aspects
(2000), p. 128; Boot, Nullum Crimen (2002), para. 415; for a further analysis of cultural genocide, see
Section D. (3). See also Hiibner, Vilkermord (2004), pp. 124, 133; Mettraux, Crimes (2005), pp. 243-4;
Gless, Internationales Strafrecht (2011), mn. 810; Folgueiro, ‘Genocidio’, in Parenti, Filippini, and Fol-
gueiro, Los crimenes contra la humanidad (2007), pp. 161 ff; cf. on the underlying acts, Kreicker,
‘Volkerstrafrecht im Landervergleich’, in Eser, Sieber, and Kreicker, Nationale Strafverfolgung, vii (2006),
pp- 49-53; cf. also Paul, Kritische Analyse (2008), pp. 175 ff.; Kolb, ‘Droit international pénal’, in Kolb, Droit
international pénal (2008), pp. 80 ff; on the ICTR jurisprudence, see Mugwanya, Genocide (2007), pp. 110 ff.

54 Akayesu, No. ICTR-96-4-T, para. 712 (‘such acts as committed against victim V were perpetrated
against a Hutu and cannot, therefore, constitute a crime of genocide against the Tutsi group’).

5 Concurring, Cassese, ‘Genocide’, in Cassese et al., Rome Statute, i (2002), p. 345; convincing in this
regard the reform proposal by Paul, Kritische Analyse (2008), p. 323-4 (‘eines oder mehrere Mitglieder’
[‘one or more members’]); Gaeta, ‘Genocide’, in Schabas and Bernaz, Routledge Handbook (2011), p. 111;
Cassese etal., ICL (2013), pp. 117, 129.

56 Akayesu, No. ICTR-96-4-T, para. 521; Werle, Volkerstrafrecht (2012), mn. 781; Werle, Principles
(2009), mn. 725-6; Ntanda Nsereko, ‘Genocide’, in McDonald and Swaak-Goldman, Substantive and
Procedural Aspects (2000), pp. 125-6; Schabas, Genocide (2009), pp. 178-80; Hiibner, Vilkermord (2004),
p- 126; Liders, Vilkermord (2004), pp. 137, 168-9; Mettraux, Crimes (2005), p. 236; Gropengiefier, ‘Die
volkerstrafrechtlichen Verbrechen’, in Eser and Kreicker, Nationale Strafverfolgung, i (2003), pp. 99-100;
Satzger, Internationales Strafrecht (2013), § 16 mn. 19; Satzger, ICL (2012), § 14 mn. 19; Fletcher, Grammar
(2007), p. 336; Safferling, Internationales Strafrecht (2011), § 6 mn. 22; Folgueiro, ‘Genocidio’, in Parenti,
Filippini, and Folgueiro, Los crimenes contra la humanidad (2007), p. 162; Paul, Kritische Analyse (2008),
p. 176; Kref3, § €, in Joecks and Miebach, Miinchener Kommentar, viii (2013), mn. 49, 52; Bock, Opfer
(2010), p. 82; Rebut, Droit pénal international (2012), mn. 908 (‘d’un ou de plusieurs’); Kirsch, “The Social
and the Legal Concept of Genocide’, in Behrens and Henham, Elements of Genocide (2013), p. 10;
dissenting, May, Crimes Against Humanity (2005), p. 169 who, however, confuses the normative and
factual level (‘generally implausible to intend to destroy a group by planning to kill just one member’); also
critical, Fletcher and Ohlin, JICJ, 3 (2005), 546 (with regard to a common-sense and historical understand-
ing of the term). On the travaux, see Hiibner, Vilkermord (2004), p. 77; Ntanda Nsereko, ‘Genocide’, in
McDonald and Swaak-Goldman, Substantive and Procedural Aspects (2000), pp. 125-6.

57 Elements of Crimes, ICC-ASP/1/3 (part II-B); as adopted at 9 September 2002, at the First Session of
the Assembly of State Parties (3-10 September 2002).

8 Emphasis added. % cf. Volume I of this treatise, pp. 88 ff.

60 Concurring, Cassese, ‘Genocide’, in Cassese et al., Rome Statute, i (2002), p. 345; Cassese etal.,, ICL
(2013), pp. 117, 129.

61 See Volume I of this treatise, pp. 32-3, 74 with n. 177.
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addition, a higher number of victims follows from the ‘in whole or in part’ element
(Section D. (6)(b)).

(a) Killing members of a group

There is little controversy regarding this conduct.5? The Elements of Crimes state: “The
perpetrator killed one or more persons.®®> A footnote adds that the term ‘killed’ is
interchangeable with the term ‘caused death’.%* This is supported by the case law of the
ad hoc tribunals.®® The death may, for example, be brought about by mass killings,
torching the houses belonging to members of the group, destroying infrastructure and
other life-support systems, and forcing members of the group into so-called ‘protected’
or concentration camps where they are massacred or left to die.®

(b) Causing serious bodily or mental harm to members of the group

According to the Eichmann Judgment the following acts may constitute serious bodily
or mental harm: ‘[T]he enslavement, starvation, deportation and persecution and the
detention of individuals in ghettos, transit camps and concentration camps in condi-
tions which were designed to cause their degradation, deprivation of their rights as
human beings and to suppress them and cause them inhumane suffering and torture.®”
An ICTR TC has previously taken causing serious bodily or mental harm ‘to mean acts
of torture, be they bodily or mental, inhumane or degrading treatment, persecution’ as
well as acts of sexual violence, rape, mutilations, and interrogations combined with
beatings and/or threats of death.®® In Krsti¢, ICTY TC I held that ‘inhuman treatment,
torture, rape, sexual abuse and deportation are among the acts which may cause serious
bodily or mental injury’.®® The Kamuhanda TC stated that the bodily or mental harm
inflicted on members of the group must be of such serious nature as to threaten its

62 The relevant writings and case law concentrate, therefore, on the subjective side of this alternative, see,
for example, Schabas, Genocide (2009), pp. 287-90; Boot, Nullum Crimen (2002), paras. 441-3.

63 Elements of Crimes, ICC-ASP/1/3 (part II-B), Article 6(a).

4 Elements of Crimes, ICC-ASP/1/3 (part II-B), Article 6(a), n. 2.

85 Akayesu, No. ICTR-96-4-T, para. 500; Rutaganda, No. ICTR-96-3-T, para. 49; Musema, No. ICTR-
96-13-T, para. 155; Muvunyi, No. ICTR-2000-55A-T, para. 486; cf. also Slade, ‘The Prohibition of
Genocide’, in Henham and Behrens, The Criminal Law of Genocide (2007), p. 157; Paul, Kritische Analyse
(2008), pp. 177 fF.

% See Ntanda Nsereko, ‘Genocide’, in McDonald and Swaak-Goldman, Substantive and Procedural
Aspects (2000), p. 128.

87 The Israeli Government Prosecutor General v Adolph Eichmann, Jerusalem District Court, 12 Decem-
ber 1961, ILR, 36 (1968), p. 340; on this judgment, see Volume I of this treatise, p. 8.

08 Akayesu, No. ICTR-96-4-T, paras. 504, 706-7; concurring Kayishema and Ruzindana, No. ICTR-95-
1-T, para. 108; Bagilishema, No. ICTR-95-1A-T, para. 59; Muvunyi, No. ICTR-2000-55A-T, para. 487;
critical, Fournet, “The Actus Reus of Genocide’, in Behrens and Henham, Elements of Genocide (2013),
pp. 61-4 (pointing out that the extensive interpretation of this form of genocide ‘trivialised its definitional
scope’).

% Krstié, No. 1T-98-33-T, para. 513; thereto also Mettraux, Crimes (2005), pp. 237-8; Slade, ‘The
Prohibition of Genocide’, in Henham and Behrens, The Criminal Law of Genocide (2007), p. 158. Especially
on rape as a form of genocide, see Seibert-Fohr, ‘Kriegerische Gewalt gegen Frauen’, in Hankel, Die Macht
und das Recht (2008), pp. 166 ff.
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destruction in whole or in part. Yet, it does not necessarily have to be permanent or
irremediable, it embraces non-mortal acts as well.”® Of course, the expression ‘serious
bodily or mental harm’ leaves room for divergent opinions as to the seriousness of the
harm inflicted upon the individuals concerned. We have just seen that the harm need
not be permanent and irremediable, but there is a certain controversy with respect to
mental harm.”! Causing serious mental harm may, for example, involve forcing
members of the target group to use narcotic drugs in order to weaken the members
of the group mentally.”?

This specific form of genocide was born out of the practice of the Japanese during
World War II who administered drugs to their Chinese victims,”® and also encom-
passes impairments of a person’s mental state.”* The Krsti¢ Judgment held that ‘serious
harm need not cause permanent and irremediable harm, but it must involve harm that
goes beyond temporary unhappiness, embarrassment, or humiliation. It must be harm
that results in a grave and long-term disadvantage to a person’s ability to lead a normal
and constructive life.’”> The Bagilishema TC held that ‘serious harm entails more than
minor impairment on mental or physical faculties, but it need not amount to perman-
ent or irremediable harm’.”6 The case law of the ad hoc tribunals determines the
seriousness on a case-by-case basis.””

Contrary to some of the case law,”® it is irrelevant whether the physical or mental
harm inflicted on the members of the group suffices to threaten the destruction of the
group.”? Such a restrictive interpretation is not required by the plain wording of the

70 Kamuhanda, No. ICTR-95-54A-T, paras. 633, 634; Bagilishema, No. ICTR-95-1A-T, para. 59;
Prosecutor v Muhimana, No. ICTR-95-1B-T, Trial Chamber Judgment and Sentence, para. 502 (28 April
2005); Muvunyi, No. ICTR-2000-55A-T, para.487; Prosecutor v Krajisnik, No. IT-00-39-T, Trial Chamber
Judgment, para. 862 (27 September 2006); similar Liders, Vélkermord (2004), pp. 183 ff. (185 ff.).

7! Schabas, Genocide (2009), p. 184.

72 Ntanda Nsereko, ‘Genocide’, in McDonald and Swaak-Goldman, Substantive and Procedural Aspects
(2000), p. 129; Schabas, Genocide (2009), p. 181; Liiders, Vilkermord (2004), pp. 176 ff.

73 Ntanda Nsereko, ‘Genocide’, in McDonald and Swaak-Goldman, Substantive and Procedural Aspects
(2000), p. 129; Hiibner, Vélkermord (2004), p. 127; Luders, Vélkermord (2004), p. 176.

74 Muhimana, No. ICTR-95-1B-T, para. 502 and the references in n. 463 (‘Similarly, serious mental
harm can be construed as some type of impairment of mental faculties or harm that causes serious injury to
the mental state of the victim’).

75 Krsti¢, No. IT-98-33-T, para. 513. Concurring Werle, Vélkerstrafrecht (2012), mn. 786; Werle,
Principles (2009), mn. 729; Kref, ICLR, 6 (2006), 481; further Liiders, Volkermord (2004), pp. 180 ff;
Gaeta, ‘Genocide’, in Schabas and Bernaz, Routledge Handbook (2011), p. 111; Cassese et al., ICL (2013),
p. 116.

76 Bagilishema, No. ICTR-95-1A-T, para. 59; concurring Prosecutor v Seromba, No. ICTR-2001-66-A,
Appeals Chamber Judgment, para. 46 (12 March 2008).

77 Kayishema and Ruzindana, No. ICTR-95-1-T, paras. 108-13; Rutaganda, No. ICTR-96-3-T, para. 51;
Musema, No. ICTR-96-13-T, para. 156; Krsti¢, No. IT-98-33-T, para. 513; Prosecutor v Rukundo, No.
ICTR-2001-70-T, Trial Chamber Judgment, para. 260 (27 February 2009); Brdanin, No. IT-99-36-T, para.
690.

78 Seromba, No. ICTR-2001-66-A, para. 46, with further references in n. 117 according to which ‘the
bodily harm or the mental harm inflicted on members of a group must be of such a serious nature as to
threaten its destruction in whole or in part’.

79 Schabas, ‘Article 6, in Triffterer, Commentary (2008), mn. 18; Schabas, Genocide (2009), p. 182; Boot,
Nullum Crimen (2002), para. 417; Mettraux, Crimes (2005), p. 238; Fournet, ‘The Actus Reus of Genocide’,
in Behrens and Henham, Elements of Genocide (2013), pp. 63—4; but see Report of the ILC on the Work of
its Forty-Eighth Session 6 May-26 July 1996, UN Doc. A/51/10, p. 91.
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provision and, more importantly, ignores the structure of genocide as a specific intent
crime, which implies that the perpetrator’s mens rea exceeds the actus reus.8°

(c) Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part

This form of genocide refers to the destruction of a group by ‘slow death’.8! It includes
methods such as denying members of a group nutrition (food and water), subjecting
them to systematic expulsion from homes and the reduction of essential medical
services below a minimum vital standard, and excessive work or physical exertion.8?
It is clear that the methods of destruction need not immediately kill any member of the
group, but must (subjectively) be calculated to, ultimately, physically destroy the
(members of the) group.®3

According to German jurisprudence, it suffices that the methods are (objectively)
apt (‘geeignet’) to destroy the group; yet, this interpretation is based on an incorrect
translation of the term ‘calculated to’ into the German term ‘geeignet’ which only
requires acts causing abstract danger for the legal interests protected.8* The ad hoc
tribunals and the Elements of Crimes are silent on the matter.8> The Preparatory
Commission rejected the US proposal to require ‘that the conditions of life contrib-
uted to the physical destruction of that group’.8¢ The Prosecution in the Kayishema
case submitted that Article 2(2)(c) ICTR Statute applies to situations likely to cause
death regardless of whether death actually occurs.?” This is similar to the German
approach.

80 Schabas, ‘Article 6, in Triffterer, Commentary (2008), mn. 19; Schabas, Genocide (2009), p. 182;
Fournet, Genocide and Crimes Against Humanity (2013), p. 92.

81 Ntanda Nsereko, ‘Genocide’, in McDonald and Swaak-Goldman, Substantive and Procedural
Aspects (2000), p. 129, gives the example of the German extermination of the Hereros (‘when Germans
drove the Hereros of Namibia into the arid and waterless Omaheke Desert and then, sealing it off by a
250-kilometre cordon, made it impossible for anyone to escape it’) citing Drechsler, Struggle (1980),
p. 156, who recounts the consequences as follows: ‘This cordon was maintained until about mid-1905.
The bulk of the Hereros met a slow, agonising death. The Study of the General Staff noted that the
Omaheke had inflicted a worse fate on the Hereros than German arms could ever have done, however
bloody and costly the battle.’

82 Akayesu, No. ICTR-96-4-T, para. 506; Kayishema and Ruzindana, No. ICTR-95-1-T, paras. 115, 116;
Rutaganda, No. ICTR-96-3-T, para. 51; Musema, No. ICTR-96-13-T, para. 157; cf. also Selbmann, Genozid
(2002), p. 161-2; Luders, Volkermord (2004), pp. 187 ff.; Mettraux, Crimes (2005), pp. 238 ff.; Kref3, ICLR,
6 (2006), 481 ff.; Vest, Gerechtigkeit (2006), p. 144; Paul, Kritische Analyse (2008), pp. 195 ff.; Bock, Opfer
(2010), p. 84; Hitbner, Vélkermord (2004), pp. 130-1.

83 Akayesu, No. ICTR-96-4-T, para. 505. Satzger, Internationales Strafrecht (2013), § 16 mn. 21; Satzger,
ICL (2012), § 14 mn. 21; Gless, Internationales Strafrecht (2011), mn. 814; Cassese et al., ICL (2013), p. 116.

84 ¢f. Ambos and Wirth, ‘Genocide and War Crimes’, in Fischer et al., Prosecution (2001), pp. 784-9;
concurring, Paul, Kritische Analyse (2008), p. 194; dissenting, Hiibner, Vélkermord (2004), p. 128 (offence
of abstract endangerment); Liiders, Volkermord (2004), pp. 189 ff,; Kref3, ICLR, 6 (2006), 481; Kref3, § €', in
Joecks and Miebach, Miinchener Kommentar, viii (2013), mn. 54.

85 Elements of Crimes, ICC-ASP/1/3 (part II-B), Article 6(c).

86 Riickert and Witschel, ‘Genocide and CaH’, in Fischer et al., Prosecution (2001), p- 68.

87 Kayishema and Ruzindana, No. ICTR-95-1-T, para. 114 and n. 56.
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(d) Imposing measures intended to prevent births within the group

The words ‘imposing measures’ indicate the necessity of an element of coercion.8® The
prevention of births within the group, a so-called ‘biological genocide’, is accomplished
by denying the group the means of self-propagation. The measures usually include
forced sterilization of the sexes, sexual mutilation, forced birth control, separation of
the sexes, and prohibition of marriage.®® The Akayesu TC stated that:

[i]n patriarchal societies, where membership of a group is determined by the identity
of the father, an example of a measure intended to prevent births within a group is the
case where, during rape, a woman of the said group is deliberately impregnated by a
man of another group, with the intent to have her give birth to a child who will
consequently not belong to its mother’s group.”®

Furthermore, the Chamber noted that:

...measures intended to prevent births within the group may be physical, but can also
be mental.®! For instance, rape can be a measure intended to prevent births when the
person raped refuses subsequently to procreate,”? in the same way that members of a
group can be led, through threats or trauma, not to procreate.”®

(e) Forcibly transferring children of the group to another group

This genocidal conduct is a very controversial one. As already mentioned, and to be
discussed more thoroughly later,”* some scholars argue that the general tenor and aim
of the law of genocide is the protection of the rights of a group with a view to its mere
physical but not cultural or other forms of existence. According to this view, non-
physical forms of a group’s existence are (primarily) protected under international
human rights and minority rights law.?> Thus, apparently, acts aimed at destroying the
identity of a group, without physically destroying its members, cannot be considered as
genocide.

8 Boot, Nullum Crimen (2002), para. 422; Kref3, § 6’, in Joecks and Miebach, Miinchener Kommentar,
viii (2013), mn. 63.

8 Akayesu, No. ICTR-96-4-T, para. 507; Ntanda Nsereko, ‘Genocide’, in McDonald and Swaak-Gold-
man, Substantive and Procedural Aspects (2000), p. 129 (giving the example of Germany’s occupation of
Poland where ‘marriage between Poles was forbidden without permission from the German Governor. An
indirect method of lowering the birth rate of the Poles was to underfeed parents, thus lowering the survival
capacity of the children of such parents.’); Selbmann, Genozid (2002), p. 163; Liiders, Vilkermord (2004),
pp- 195 ff;; Mettraux, Crimes (2005), p. 242; Kref3, ICLR, 6 (2006), 483; cf. also Kref3, ‘§ 6’, in Joecks and
Miebach, Miinchener Kommentar, viii (2013), mn. 60; Paul, Kritische Analyse (2008), pp. 202 ft.

% Akayesu, No. ICTR-96-4-T, para. 507.

o1 Rutaganda, No. ICTR-96-3-T, para. 53; Prosecutor v Popovi¢ et al., No. IT-05-88-T, Trial Chamber
Judgment, para. 818 (10 June 2010).

92 On rapes and sexual abuse in general as a form of genocide, cf. Akayesu, No. ICTR-96-4-T, paras.
507-8; also Luders, Volkermord (2004), pp. 213 ff.; Askin, JIC], 3 (2005), 1011-12; Bensouda, ‘Gender and
Sexual Violence’, in Decaux, Dieng, and Sow, Human Rights (2007), pp. 405-6; critically, Zahar and Sluiter,
ICL (2008), pp. 170 ff.

93 Akayesu, No. ICTR-96-4-T, para. 508; Rutaganda, No. ICTR-96-3-T, para. 52; Popovi¢ et al., No.
IT-05-88-T, para. 818.

94 See Section A. (2) and Section D. (6)(a). 9 See Vrdoljak, EJIL, 22 (2011), 39 ff.
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Applied to the forcible transfer of children (i.e. persons below the age of eighteen
years),’® it may be argued that the transfer leads to a loss of cultural identity by
assimilation of the children of one group to another group, but it does not per se
lead to the physical destruction of the group. In fact, the transfer is a form of cultural
genocide and thereby brings into contrast the decision of the drafters to exclude
cultural genocide from the scope of the Convention.’” The Akayesu TC held that:

...as in the case of measures intended to prevent births, the objective is not only to
sanction a direct act of forcible physical transfer, but also to sanction acts of threats
or trauma which would lead to the forcible transfer of children from one group to
another.®

If the purpose of the transfer of the children to another group is to subject them to slave
labour, this would amount to imposing on the group conditions of life calculated to bring
about its physical destruction and therefore fall under alternative (c) discussed earlier.”

(f) So-called ‘ethnic cleansing’: an additional form of genocide?

The expression ‘ethnic cleansing’ is relatively new and its origin is difficult to establish.
It appeared in 1981 in the Yugoslav media, which talked of ‘ethnically clean territories’
in Kosovo, and in documents of international bodies in 1992.1%° Since then there have
been a number of attempts to define the concept.!®! According to the Commission of
Experts’ Report ‘ethnic cleansing’ includes murder, torture, arbitrary arrest and deten-
tion, extra-judicial executions, sexual assault, confinement of civilian population in
ghetto areas, forcible removal, displacement and deportation of civilian populations,

6 Elements of Crimes, ICC-ASP/1/3 (part II-B), Article 6(e)Nr. 5; Article 1 of the UN Convention on
the Rights of the Child, GA Res. 44/25 (20 November 1989); thereto Liders, Vilkermord (2004), p. 202;
Satzger, Internationales Strafrecht (2013), § 16 mn. 24; Satzger, ICL (2012), § 14 mn. 24; Kref3, ICLR, 6
(2006), 484. Generally on children in the ‘international criminal justice system’, see Beresford, JIC], 3
(2005), 721 ff.

97 Boot, Nullum Crimen (2002), para. 422. Similarly Vest, Gerechtigkeit (2006), p. 144; Paul, Kritische
Analyse (2008), pp. 175, 206 ff.; Selbmann, Genozid (2002), p. 164; Liiders, Volkermord (2004), pp. 172,
199-200; Safferling, Internationales Strafrecht (2011), § 6 mn. 28; on this contradiction, see also Sootak and
Parmas, ‘Definition of Genocide’, in Nuotio, FS Lahti (2007), p. 65. If one follows this view, the ‘cultural
genocide’ blamed on the Chinese Government by the Dalai Lama regarding the situation in Tibet is not
genocide in a legal sense; cf. also Selbmann, Genozid (2002), pp. 219 ff.; Hiibner, Volkermord (2004), pp. 66,
73, 134-5; Paul, Kritische Analyse (2008), pp. 211 ff.; generally see also O’Keefe, MelbourneJIL 11 (2010),
386 ff. Dissenting, Cassese etal., ICL (2013), pp. 116-17 (arguing that this form of genocide causes ‘the
disappearance of the group through the severance of the links of the youngest generation with the group of
origin’, although it ‘skirts alongside the borderline of “cultural genocide™).

98 Akayesu, No. ICTR-96-4-T, para. 509; concurring, Kayishema and Ruzindana, No. ICTR-95-1-T,
para. 118; Rutaganda, No. ICTR-96-3-T, para. 53; Musema, No. ICTR-96-13-T, para. 159; Krajisnik, No.
IT-00-39-T, para. 854.

9 Ntanda Nsereko, ‘Genocide’, in McDonald and Swaak-Goldman, Substantive and Procedural Aspects
(2000), p. 130; critically, Liiders, Vélkermord (2004), p. 200; cf. also Garner, Law Dictionary (2009), p. 718,
according to which ‘forcibly” ‘is used in a wide and somewhat unnatural sense’; essentially in the same vein,
Liders, Vilkermord (2004), pp. 202 ff.; Satzger, Internationales Strafrecht (2013), § 16 mn. 23; cf. also Kref3,
‘§ 6°, in Joecks and Miebach, Miinchener Kommentar, vi/ii (2009), mn. 65.

190 petrovic, EJIL, 5 (1994), 342-3; on its origins, cf. also Pégorier, Ethnic Cleansing (2013), pp. 1-12.

101 Schabas, Genocide (2009), pp- 221 ff. In more detail, Selbmann, Genozid (2002), p. 211; Liiders,
Vélkermord (2004), pp. 221 ff.
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deliberate military attacks or threats of attack on civilians and civilian areas, and
wanton destruction of property.!°2 The Special Rapporteur of the Commission on
Human Rights, Tadeusz Mazowiecki, equated ethnic cleansing with ‘a systematic purge
of the civilian population with a view to forcing it to abandon the territories in which
it lives’.103

It has always been debated whether ethnic cleansing constitutes genocide,!%¢ since it
cannot be subsumed readily under the offence definition. Taking the available defin-
itions together, ethnic cleansing is aimed at displacing a population of a given territory
in order to render the territory ethnically homogeneous. Thus, ethnic cleansing pursues
a different aim to genocide; it is not directed at the destruction of a group.'°> While the
material acts performed to commit these crimes may often resemble each other, the
main difference lies in the different specific intents: ethnic cleansing is intended to
displace a population, genocide to destroy it.!%¢ Therefore, it is clear that ‘ethnic
cleansing’ need not per se amount to genocide.!?” It would only do so if the perpet-
rators intended to destroy a protected group in order to render the territory ethnically
homogeneous.'%® Of course, even without the special genocidal intent, ethnic cleansing
remains punishable, namely as a crime against humanity (Article 7I(d)) and a war
crime (Article 8(2)(b) (viii) ICC Statute).!10°

102 Eirst Interim Report of the Commission of Experts, 10 February 1993, UN Doc. $/25274 (1993),
para. 56.

103 Periodic Reports on the Situation of Human Rights in the Territory of the Former Yugoslavia
Submitted by Mr Tadeusz Mazowiecki, Sixth Report, 21 February 1994, E/CN.4/1994/110, para. 283. The
Prosecutor of the ICTY defined ethnic cleansing as: ‘a practice which means that you act in such a way that
in a given territory the members of a given ethnic group are eliminated. It means a practice that aims at such
and such a territory be, as they meant, ethnically pure. [I]n other words, that that territory would no longer
contain only members of the ethnic group that took the initiative of cleansing the territory’ (Prosecutor v
Karadzi¢ and Mladié, No. IT-95-18-R61 and No. IT-95-5-R61, Transcript of Hearing, p. 128 (28 June
1996)); Cassese, ‘Genocide’, in Cassese et al., Rome Statute, 1 (2002), p. 338 defines ‘ethnic cleansing’ as ‘the
forcible expulsion of civilians belonging to a particular group from an area, village, or town’; cf. also Cassese
etal, ICL (2013), p. 117; Pégorier, Ethnic Cleansing (2013), pp. 84 ff.

194 On this debate, see also Jones, Practice of ICTY and ICTR (2000), pp. 99-102; in more detail Hiibner,
Vélkermord (2004), pp. 167 ft,; Luders, Volkermord (2004), pp. 223 ff.; Schabas, ‘Article 6, in Triffterer,
Commentary (2008), mn. 14 ff,; Schabas, LJIL, 18 (2005), 875; Schabas, ‘Judicial Activism’, in Darcy and
Powderly, Judicial Creativity (2010), pp. 74 ff.; Shaw, Genocide (2007/2008), pp. 50 ff.; May, Genocide
(2010), pp. 105 ff; Pégorier, Ethnic Cleansing (2013), pp. 58 ft.

105 Schabas, Genocide (2009), pp. 232-3; Kénig, Legitimation (2003), p. 374; Mettraux, Crimes (2005),
pp. 241, 247.

196 Schabas, Genocide (2009), pp. 234.

107 Cassese, ‘Genocide’, in Cassese et al., Rome Statute, i (2002), p. 342; Selbmann, Genozid (2002),
pp. 211, 215 ff; Werle, Volkerstrafrecht (2012), mn. 798; Werle, Principles (2009), mn. 742; Liiders,
Volkermord (2004), pp. 223-4; Mettraux, Crimes (2005), p. 247; Satzger, Internationales Strafrecht
(2013), § 16 mn. 18; Satzger, ICL (2012), § 14 mn. 18; Wilmshurst, ‘Genocide’, in Cryer et al., Introduction
ICL (2010), p. 216; Cassese et al., ICL (2013), p. 118; Paul, Kritische Analyse (2008), p. 219 (also against an
inclusion into the definition of the crime, pp. 223 ff.); Rebut, Droit pénal international (2012), mn. 909;
dissenting, Hiibner, Vélkermord (2004), pp. 208 ff. cf. also Kref3, § 6’, in Joecks and Miebach, Miinchener
Kommentar, vi/ii (2009), mn. 57; Gless, Internationales Strafrecht (2011), mn. 810. In a different vein,
however, see UN GA Res. 47/121 of 18 December 1992, para. 9: ‘in pursuit of the abhorrent policy of
“ethnic cleansing”, which is a form of genocide’; Pégorier, Ethnic Cleansing (2013), pp. 70, 82-3, who is in
favour, however, of prosecuting ethnic cleansing as an independent crime (pp. 134 ff,, 146 ft.).

108 See Safferling, Internationales Strafrecht (2011), § 6 mn. 26.

109 Tn the same vein, see Zahar and Sluiter, ICL (2008), pp. 197-8; on its relation to crimes against
humanity, see Pégorier, Ethnic Cleansing (2013), pp. 106 ff.
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(3) A context element in genocide?

Although the wording of Article 6 ICC Statute clearly does not require a context
element, the Elements of Crimes state at the end of each of the definitions of the
specific forms of genocide: ‘“The conduct took place in the context of a manifest pattern
of similar conduct directed against that group or was conduct that could itself effect
such destruction.”'1? Also, the German Oberlandesgericht (Appeals Court) of Diissel-
dorf argued in Jorgi¢ that genocide requires a ‘structurally organized centralized
guidance’. The German Federal Constitutional Court (Bundesverfassungsgericht)
adopted the same view.!!! However, while this requirement may be present in most
cases, it is not legally required.!'? Thus, the ad hoc tribunals have repeatedly and
correctly affirmed that the existence of a plan or policy is not a legal ingredient of the
crime of genocide; it may only become an important factor to prove the specific
intent.!!® The same view has been adopted by the ICJ.}!# From this perspective, the
Elements go against the wording of Article 6 ICC Statute and should, in line with
Article 9(3) ICC Statute, be considered void.!!>

110 Elements of Crimes, [CC-ASP/1/3 (part I1-B), Article 6(a)Nr. 4, 6(b)Nr. 4, 6(c)Nr. 5, 6(d)Nr. 5, 6(e)
Nr. 7; thereto also Al Bashir, No. ICC-02/05-01/09, paras. 117 ff.

11 On the German jurisprudence, see Ambos and Wirth, ‘Genocide and War Crimes’, in Fischer et al.
Prosecution (2001), p. 769; German Federal Constitutional Court (BVerfG), Judgment, 12 December
2000—2 BvR 1290/99, at III. 4 a), available at <http://www.bverfg.de/entscheidungen/frames/2000/12/12>
accessed 12 July 2013, reprinted in EuGRZ, 28 (2001), 76-82 and NJW, 54 (2001), 1850; in this vein, see also
Darfur Report, para. 519; critical thereto, Loewenstein and Kostas, JICJ, 5 (2007), 851.

12 Ambos and Wirth, ‘Genocide and War Crimes’, in Fischer et al., Prosecution (2001), pPp- 789-90;
Triffterer, LJIL, 14 (2001), 406-8; Hiibner, Volkermord (2004), pp. 162 ff; Liders, Vilkermord (2004),
pp. 157 ft. (163 ft.); Satzger, Internationales Strafrecht (2013), § 16 mn. 14; Satzger, ICL (2012), § 14 mn. 14;
Werle and Jessberger, JIC], 3 (2005), 51; Werle, Volkerstrafrecht (2012), mn. 465, 799-800; Werle,
Principles (2009), mn. 436, 743-4; Safferling, Internationales Strafrecht (2011), § 6 mn. 13; Zahar and
Sluiter, ICL (2008), p. 175; Wilmshurst, ‘Genocide’, in Cryer et al., Introduction ICL (2010), pp. 206 ff; Slade,
‘The Prohibition of Genocide’, in Henham and Behrens, The Criminal Law of Genocide (2007), p. 159;
Loewenstein and Kostas, JICJ, 5 (2007), 850 ff.; O’Connor and Rausch, Model Criminal Code (2007), p. 198;
Kolb, ‘Droit international pénal’, in Kolb, Droit international pénal (2008), p. 84; Paul, Kritische Analyse
(2008), pp. 270 ff; Cassese etal.,, ICL (2013), pp. 123-5; Kirsch, “The Social and the Legal Concept of
Genocide’, in Behrens and Henham, Elements of Genocide (2013), p. 18; also critical, Mettraux, Crimes
(2005), p. 204; Moneta, ‘Elementi Constitutivi’, in Cassese et al., Problemi (2005), pp. 16 ff. (20); Cassese,
‘The Policy Element’, in Safferling and Conze, Genocide Convention (2010), pp. 133 ff,; Einarsen, Universal
Crimes (2012), pp. 69-70.

U3 Jelisi¢, No. IT-95-10-A, para. 48; Krsti¢, No. IT-98-33-A, para. 225; Jelisi¢, No. IT-95-10-T, paras. 100,
101; Prosecutor v Kayishema and Ruzindana, No. ICTR-95-1-A, Judgment (Reasons), para. 138 (1 June
2001); Kayishema and Ruzindana, No. ICTR-95-1-T, para. 276; Prosecutor v Simba, No. ICTR-01-76-A,
Appeals Chamber Judgment, para. 260 (27 November 2007); Popovi¢ et al., No. IT-05-88-T, para. 830;
critical, Kirsch, ‘The Social and the Legal Concept of Genocide’, in Behrens and Henham, Elements of
Genocide (2013), pp. 18-19 (setting a higher threshold, ie. ‘the individual misconduct... [should be]
equally part’ and ‘not only occur[ing] in the background’ of a collective attack).

14 f. ICJ, Bosnia and Herzegovina v Yugoslavia, Judgment (26 February 2007), paras. 373 and 376;
thereto Loewenstein and Kostas, JIC], 5 (2007), 855. Generally on the relationship between the ICJ and the
other international courts and tribunals with respect to the case law on international humanitarian law, see
Zyberi, Humanitarian Face (2008), pp. 353 ff.

115 1n this vein, see Ambos and Wirth, ‘Genocide and War Crimes’, in Fischer et al., Prosecution (2001).
Critical, see Werle, V6lkerstrafrecht (2012), mn. 809 ff.; Werle, Principles (2009), mn. 749 ff,; Liiders,
Volkermord (2004), pp. 164-5; Gless, Internationales Strafrecht (2011), mn. 804; Simba, No. ICTR-01-76-A,
para. 260; thereto Mettraux, Crimes (2005), pp. 210-11; in the same vein, see Kolb, ‘Droit international
pénal’, in Kolb, Droit international pénal (2008), p. 84 and Cryer, JIC], 7 (2009), 290-1.
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Despite this quite straightforward legal situation, a teleological interpretation could
call for a context element since the commission of crimes with genocidal intent reaches
the demanded gravity threshold only when carried out in an organized and systematic
fashion.!1® Thus, the Al Bashir Pre-Trial Chamber (PTC) affirmed the necessity of a
contextual element, since only then the ‘threat against the existence of the targeted
group ...becomes concrete and real’;!!” it therefore did not see an ‘irreconcilable
contradiction’ between the Elements of Crime and the ICC Statute.!'® If one follows
this view, the legal impasse may arguably be resolved by construing the context element
as part of the (subjective) offence definition, more concretely, the ‘intent to destroy’
requirement, as its ‘carrier’ or ‘holder’.1!® We will now have to look more closely at this
subjective side of the crime of genocide.

C. General Mens Rea (Subjective Elements)

According to Article 30 ICC Statute ‘a person shall be criminally responsible and liable
for punishment for a crime (...) only if the material elements are committed with
intent and knowledge’. The complex questions involved in the interpretation of this
provision and the mental element in general have been analysed in the first Volume of
this treatise.!?® Here it suffices to state therefore that, as a general rule, ‘genocide’, that
is, the chapeau and the different forms of commission, must be performed with intent
and knowledge. In other words, the perpetrator’s intent and knowledge must cover all
(material) elements of the chapeau and the specific act. According to the case law,
the perpetrator must in particular, on the one hand, know that the victim is a member
of the group!?! and, on the other, act with the intent to further the destruction of

116 Tn this vein, see Wilmshurst, ‘Genocide’, in Cryer et al,, Introduction ICL (2010), pp. 218-19, who
interprets the Elements of Crimes as offering a necessary ‘threshold of objective scale and gravity’ (219);
similarly, Borsari, Diritto punitivo (2007), p. 314; Kref3, ‘§ €', in Joecks and Miebach, Miinchener Kommen-
tar, vi/ii (2009), mn. 78; Kirsch, ‘Two Notions of Genocide’, in Safferling and Conze, Genocide Convention
(2010), p. 147; Kirsch, ‘“The Social and the Legal Concept of Genocide’, in Behrens and Henham, Elements of
Genocide (2013), p. 12; cf. also Schabas, ‘Genocide in Darfur?’, in Henham and Behrens, The Criminal Law
of Genocide (2007), 47; Einarsen, Universal Crimes (2012), p. 70, finding it ‘harder to imagine such acts
[Article 6(c), (d) and (e)] being commited without being part of a larger plan or policy’, however, against the
necessity of adding a ‘third legal ingredient’.

17 Al Bashir, No. ICC-02/05-01/09, para. 124.

118 Al Bashir, No. ICC-02/05-01/09, para. 128 ff. See thereto Burghardt and Geneuss, ZIS, 4 (2009), 132 ff;
Schabas, ICC Commentary (2010), 124-5; Kref3, JIC], 7 (2009), 297 ff; for a differentiation according to the
acts, and recognizing a ‘policy element’ only for the last three underlying acts (Article 6(c), (d), (e)), see
Cassese, ‘The Policy Element’, in Safferling and Conze, Genocide Convention (2010), pp. 137 ft.; Cassese et al.,,
ICL (2013), p. 125.

119 Liiders, Volkermord (2004), pp. 93 ff; cf. also Ambos, IRRC 91 (2009), 845-6 with further references;
KreB3, § 6, in Joecks and Miebach, Miinchener Kommentar, vi/ii (2009), mn. 15-16, 78; Demko, SZIER
(2009), 228-9. See also note 215 and accompanying text.

120 See Volume I, Chapter VII, pp. 266 ft. See for a detailed analysis, Eser, ‘Articles 30, 32’, in Cassese
etal., Rome Statute, i (2002), pp. 889 ff.; Ambos, Der Allgemeine Teil (2002/2004), pp. 757 ff.; Triffterer,
LJIL, 14 (2001), 400.

121 Rutaganda, No. ICTR-96-3-T, para. 59; Musema, No. ICTR-96-13-T, para. 165; Bagilishema, No.
ICTR-95-1A-T, para. 61; Jelisi¢, No. IT-95-10-T, para. 66; Semanza, No. ICTR-97-20-T, para. 427.
Triffterer, LJIL, 14 (2001), 400 requires knowledge of the membership of the victim of the group and
that the victim is ‘attacked in this capacity by the perpetrator’.
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the group.!??2 While the former requirement refers to the general mens rea since the
membership of the group is a material element in the form of a circumstance and as
such the perpetrator must be aware of it (Article 30(3) ICC Statute), the intent to
further the destruction of the group constitutes a separate specific intent to be discussed
later (Section D.).12® Unfortunately, the case law does not always precisely distinguish
between the general mens rea and the specific intent as an additional mental element
(subjektives Tatbestandsmerkmal).124

(1) Killing members of a group

The term ‘killing’ is broader than the term ‘murder’ since the latter requires, according
to some national laws, more than the intention to cause death, namely premedita-
tion.!2> As to the English and French versions of the wording of alternative (a), the
ICTR Kayishema TC held ‘that there is virtually no difference between the term
“killing”...and “meurtre”...’, but ‘killing or meurtre should be considered along
with the specific intent of genocide’, and, hence, both concepts require intentional
homicide.!?¢ Other Chambers argued that ‘[tJhe concept of killing includes both
intentional and unintentional homicide, whereas meurtre refers exclusively to homi-
cide committed with the intent to cause death’. These Chambers, however, came to the
same result considering that ‘pursuant to the general principles of criminal law, the
version more favourable to the Accused [i.e. the requirement of intent] must be
adopted’.'?” Hence, the killing must be committed—in accordance with Article 30
ICC Statute—with intent, though not necessarily with premeditation.!?® Any lower
intent requirement, such as would suffice for serious injuries to be inflicted in ‘reckless
disregard of human life’,1?° can be justified neither by customary international law nor
by generally recognized principles of law.

122 f. Jelisi¢, No. IT-95-10-T, para. 79 (‘perpetrator...commits this act as part of a wider-ranging

intention to destroy the...group of which the victim is a member’); see also Sermanza, No. ICTR-97-20-T,
para. 312; Paul, Kritische Analyse (2008), p. 240 (dolus eventualis sufficient); cf. also Safferling, ‘Special
Intent Requirement’, in Safferling and Conze, Genocide Convention (2010), pp. 169-70.

123 GSee on this distinction, Volume I of this treatise, p- 279 (on the object of reference of the mental
element with regard to genocide).

124 Dissenting, Kolb, ‘Droit international pénal’, in Kolb, Droit international pénal (2008), p. 85; Paul,
Kritische Analyse (2008), pp. 237 ff.

125 See Volume I of this treatise, p- 294; see also Boot, Nullum Crimen (2002), para. 416. Schabas,
Genocide (2009), pp. 267 ff., 287 ff,; Kittischaisaree, ICL (2001/2002), pp. 103-4.

126 Kayishema and Ruzindana, No. ICTR-95-1-T, para. 104.

127 Bagilishema, No. ICTR-95-1A-T, paras. 57, 58; Akayesu, No. ICTR-96-4-T, para. 501; Rutaganda,
No. ICTR-96-3-T, para. 49; Musema, No. ICTR-96-13-T, para. 155; Kayishema and Ruzindana, No. ICTR-
95-1-A, para. 151. See also Ambos, Der Allgemeine Teil (2002/2004), pp. 795, 796.

128 Boot, Nullum Crimen (2002), para. 416. Concurring Kamuhanda, No. ICTR-95-54A-T, para. 632;
Brdanin, No. IT-99-36-T, paras. 689, with n. 1702 (‘wilful killing’), 386; Kayishema and Ruzindana, No.
ICTR-95-1-A, para. 151; Staki¢, No. IT-97-24-T, para. 515; Selbmann, Genozid (2002), p. 158; Wilmshurst,
‘Genocide’, in Cryer etal.,, Introduction ICL (2010), p. 214; Fournet, Genocide and Crimes Against
Humanity (2013), pp. 88-9; Fournet, ‘The Actus Reus of Genocide’, in Behrens and Henham, Elements
of Genocide (2013), p. 60; Cassese et al., ICL (2013), p. 118.

129 Cassese et al., ICL (2013), p. 118; cf. however, Werle, Principles (2009), mn. 751, 826, 1033, who sees,
on the one hand, lower requirements for the mental element—as compared to Article 30 of the ICC
Statute—arising from the Elements of Crimes and customary law, while rejecting, on the other hand, that
dolus eventualis is sufficient for all acts of genocide (mn. 709).
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(2) Deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part

By using the term ‘deliberately’ the drafters of the Convention wanted to express that
this specific form of genocide does not only require general intent, but a kind of plan or
prior reflection within the meaning of the French concept of ‘premeditation’.!30
However the term ‘deliberately’ only refers, as the French and Spanish translations
show (‘intentionnelle’, ‘intencional’), to the general intent requirement.!3!

Against this background it is more convincing, as already argued in Volume I of this
treatise,!32 to consider ‘calculated’ as the keyword of this alternative.!33 It indicates that
the imposition of the respective conditions must be the principal mechanism by which
the group is to be destroyed, rather than some form of ill-treatment that accompanies
or is incidental to the crime.!3* The ICTR requires that the ‘methods of destruction
(...) are, ultimately, aimed at their [the group members’] physical destruction’.!3>

(3) Imposing measures intended to prevent births within the group

Any measures imposed must be ‘intended’ to prevent births, that is, birth prevention
must be the main purpose of the measure.!3¢ It suffices, however, that partial birth
prevention is the purpose of the measures in question.!” Although public birth control
programmes are indeed intended to (partially) prevent births, they do not fall under the
provision as long as participation is voluntary, in other words, they do not exert undue
pressure or coercion. Even if they are compulsory—as for example the forced sterilization
of women in Peru during the Fujimori regime or China’s one-child policy—they do not
constitute genocide since the perpetrators do not intend to destroy a group.!3®

130 Robinson, Genocide Convention (1960), 60; dissenting Schabas, Genocide (2009), p. 291 (‘the word
“deliberately” is a pleonasm’); Werle, Valkerstrafrecht (2012), mn. 790; Werle, Principles (2009), mn. 733;
Liiders, Volkermord (2004), pp. 193-4; dissenting, Behrens, “The Mens Rea of Genocide’, in Behrens and
Henham, Elements of Genocide (2013), p. 74 (‘it would go too far to read requirement of prior planning into
the adjective’).

131 Ambos and Wirth, ‘Genocide and War Crimes’, in Fischer et al., Prosecution (2001), pp- 785, 796.

132 Volume I of this treatise, pp. 294-5.

133 The Elements of Crimes, ICC-ASP/1/3 (part II-B), do not even mention this term. cf. Ambos and
Wirth, ‘Genocide and War Crimes’, in Fischer et al., Prosecution (2001), p. 785; concurring, Gropengief3er,
‘Die volkerstrafrechtlichen Verbrechen’, in Eser and Kreicker, Nationale Strafverfolgung, i (2003), p. 102;
Schabas, Genocide (2009), p. 291.

134 Schabas, Genocide (2009), p. 269; Gropengief3er, ‘Die vélkerstrafrechtlichen Verbrechen’, in Eser and
Kreicker, Nationale Strafverfolgung, i (2003), pp. 102-3. On the French préméditation in this context, see
Ambos, Der Allgemeine Teil (2002/2004), p. 796.

135 f, Rutaganda, No. ICTR-96-3-T, para. 51; Musema, No. ICTR-96-13-T, para. 157; similar Akayesu,
No. ICTR-96-4-T, para. 505; Stakié, No. IT-97-24-T, para. 517; Brdanin, No. IT-99-36-T, para. 691; ICJ,
Bosnia and Herzegovina v Yugoslavia, Judgment (26 February 2007), para. 190.

136 On the strong volitional component of this alternative, see Volume I of this treatise, p. 295; in the
same vein, see Fournet, ‘The Actus Reus of Genocide’, in Behrens and Henham, Elements of Genocide
(2013), p. 67 (‘emphasising the determining aspect of the intent’); dissenting, Behrens, ‘The Mens Rea of
Genocide’, in Behrens and Henham, Elements of Genocide (2013), p. 74 (advocating a lower threshold).

137 Boot, Nullum Crimen (2002), para. 422. Liiders, Vélkermord (2004), p. 198.

138 Schabas, Genocide (2009), pp. 291-2; in the same vein, see Werle, Vélkerstrafrecht (2012), mn. 791;
Werle, Principles (2009), mn. 734; ‘emphasizing the determining aspect of the intent of the perpetrator(s)’,
Fournet, Genocide and Crimes Against Humanity (2013), p. 95.
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(4) Forcibly transferring children of the group to another group

If one conceives this alternative as a form of cultural genocide,'*° it may be argued that

the perpetrator’s intent only needs to refer to destruction of the group in its cultural
dimension, and not necessarily in a biological sense.!*® This would imply, however,
that the nature of the specific intent depended on the underlying form of commission.
As will be shown later,'#! the nature of the destruction depends on the interpretation of
the term ‘destroy’ and the interest or object protected by the offence. This approach is
more convincing because it relates the perpetrator’s conduct to the crime of genocide as
a whole and not only to the—sometimes accidental—performance of one or the other
alternative.

D. Specific Mens Rea (Specific Intent)
(1) General considerations

As already explained in the first Volume of this treatise, a ‘specific’ or ‘special’ genocidal
intent!4? to destroy one of the protected groups is characterized and distinguished by a
‘surplus’ of intent which makes genocide an international crime and a crime of special
intent.'#*> In common law, the concept of specific intent is used to distinguish from
offences of ‘general intent’, that is, offences for which no particular level or degree of
intent is required. In the civil law tradition, specific intent corresponds to dolus directus
of first degree, that is, it emphasizes the volitive element of the dolus. It has been said
that a specific intent offence requires performance of the actus reus, but in association
with an intent or purpose that goes beyond the mere performance of the act, that is, a
surplus of, or ulterior intent (‘iiberschiefSende Innententenz’).!** It has also been stated,

139 f. Werle, Volkerstrafrecht (2012), mn. 793; Werle, Principles (2009), mn. 736; Schabas, Genocide
(2009), pp. 201 ff,; Wilmshurst, ‘Genocide’, in Cryer et al., Introduction ICL (2010), p. 217 (‘close’); Fournet,
‘The Actus Reus of Genocide’, in Behrens and Henham, Elements of Genocide (2013), p. 67 (‘the last
remainder’).

140 Schabas, Genocide (2009), pp. 271 ff. 141 Gee Section D. (6)(a).

142 Volume I of this treatise, pp. 292-4.

143 (f. Stakié, No. IT-97-24-T, para. 520. See also Triffterer, LJIL, 14 (2001), 399 ff.; Arnold, CLF, 14 (2003),
132 ff,; Safferling, Internationales Strafrecht (2011), §6 mn. 36; Selbmann, Genozid (2002), pp. 165 ff;
GropengiefSer, ‘Die volkerstrafrechtlichen Verbrechen’, in Eser and Kreicker, Nationale Strafverfolgung, i
(2003), pp. 105 ff,; Luders, Vilkermord (2004), pp. 112 ff; Mettraux, Crimes (2005), pp. 210 ff. (212 ff.); May,
Crimes Against Humanity (2005), pp. 165, 167 ff; Wilmshurst, ‘Genocide’, in Cryer et al., Introduction ICL
(2010), pp. 203, 220; Rof3kopf, Tatseite (2007), pp. 111 ff,; Azari, RSC, 4 (2007), 741 ff; Ambos, IRRC 91
(2009), 835; Behrens, ‘The Mens Rea of Genocide’, in Behrens and Henham, Elements of Genocide (2013),
p. 76; essentially in a similar vein, see Hiibner, Vilkermord (2004), pp. 136 ff. (157). On the travaux, see
Hiibner, Volkermord (2004), pp. 138 ff;; on the case law, see Aptel, CLF, 13 (2002), 273 ff;; Tournaye, ICLQ, 52
(2003), 447 ft; on the ICTR case law, see Mugwanya, Genocide (2007), pp. 127 ff; Fournet, Genocide and
Crimes Against Humanity (2013), pp. 88-96 (p. 88, ‘...the acts... while inherently criminal...can only be
considered as such [genocidal]) if, and only if, perpetrated with the very specific intent to destroy the
group as such’).

144 Schabas, Genocide (2009), pp. 256-7, 270 ff,; Triffterer, LJIL, 14 (2001), p. 402 (‘so-called crimes with
an extended mental element’); Ambos, Der Allgemeine Teil (2002/2004), p. 789; Ambos, IRRC, 91 (2009),
835; Selbmann, Genozid (2002), p. 168; Gropengiefier, ‘Die volkerstrafrechtlichen Verbrechen’, in Eser and
Kreicker, Nationale Strafverfolgung, i (2003), p. 107; Luders, Volkermord (2004), p. 90; Satzger, Internatio-
nales Strafrecht (2013), § 16 mn. 8, 15; Satzger, ICL (2012), § 14 mn. 8, 15; Werle, Volkerstrafrecht (2012),
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less precisely, that genocide consists of ‘an aggravated criminal intent that must exist in
addition to the criminal intent accompanying the underlying offence’.!4>

Yet, the details are highly controversial. If one takes the quite successful cognitivist
theory!4® seriously, the volitional element is no longer part of the dolus, at least not of
the dolus eventualis as its weakest form, and, consequently, the specific intent only
implies (positive) knowledge of the constituent elements of the actus reus. This theory
is, in fact or by accident, the basis of the different and diverse attempts by some writers
to lower the subjective threshold of genocide by way of a ‘knowledge-based interpret-
ation’.'4” This interpretation also led to a proposal during the negotiations of the
Elements of Crimes requiring only that the perpetrator ‘knew or should have known’
that the conduct would destroy a group.!4® Although this proposal was finally rejected,
the discussion is by no means over since the followers of the knowledge-based
interpretation would argue that the issue is not one of rewriting the genocide offence
but only of correctly interpreting the specific intent requirement. In the following
I will propose a teleological interpretation!4® which combines the knowledge-based
approach with the special structure of the crime of genocide, making the specific
subjective requirement dependant on the status and role of the perpetrators in the
genocidal plan and differentiating among top- /mid- and low-level perpetrators. It rests
upon a criminological analysis published elsewhere.!>° Before turning to this proposal
in detail (Section D. (4) and (5)), the relevant jurisprudence (Section D. (2)) and
literature (Section D. (3)) will be analysed.

mn. 424; Werle, Principles (2009), mn. 394; Rof8kopf, Tatseite (2007), p. 111; Safferling, ‘Special Intent
Requirement’, in Safferling and Conze, Genocide Convention (2010), p. 170 (arguing that Article 30(2)(b)
ICC Statute is not applicable).

145 Cassese, ‘Genocide’, in Cassese et al., Rome Statute, i (2002), p. 338; similar, Darfur Report, para. 491;
Cassese etal., ICL (2013), p. 119.

146 See for a fundamental analysis of knowledge with regard to risks caused by an act and mere wishes,
hopes, or desires with regard to future results, Frisch, Vorsatz und Risiko (1983), 101-2, 255 ff,, 300 ff. and
passim (‘Notwendig ist das Wissen um das der Handlung eignende und (normative) ihre Tatbestands-
mafigkeit begriindende Risiko...”).

147" Gil Gil, Derecho Penallnternacmnal(l999) pp- 231 ff,, 236 ff.; Greenawalt, ColLR 99 (1999), 2265 ff.;
Triffterer, ‘Kriminalpolitische und dogmatische Uberlegungen’, in Schiinemann etal., FS Roxin (2001),
pp. 1422, 1438 ff,, 1441 ff; Vest, Genozid (2002), p. 101; summarizing: Ambos, Der Allgemeine Teil (2002/
2004), pp. 790-5; Liiders, Vilkermord (2004), pp. 106 ff; Kref3, JICJ, 3 (2005), 566 ff. (576-7); Kre3, § 6, in
Joecks and Miebach, Miinchener Kommentar, vi/ii (2009), mn. 82 ff,; critically, Moneta, ‘Elementi Con-
stitutivi’, in Cassese et al., Problemi (2005), pp. 24 ff.; Roflkopf, Tatseite (2007), pp. 113 ff.; Azari, RSC, 4
(2007), 744; Safferling, ‘Special Intent Requirement’, in Safferling and Conze, Genocide Convention (2010),
pp. 171 ff; cf. also Kref3, § 220a StGB/§ 6 VStGB’, in Joecks and Miebach, Miinchener Kommentar, iii (2003),
mn. 86 ff; Arnold, CLF 14 (2003), 138 ff,; Jones, ‘Genocide’, in Vorah et al., Inhumanity (2003), p. 479; van
der Wilt, JIC], 4 (2006), 244-5 (taking into consideration the rank of the perpetrators); Borsari, Diritto
punitivo (2007), pp. 333-4; see also Mugwanya, Genocide (2007), pp. 131 ff., 158-9; for a development of
this approach regarding the special structure of genocide (Einzel-/Gesamttat), see Vest, JIC], 5 (2007), 781
(790 ft.); Paul, Kritische Analyse (2008), pp. 255 ff. (‘sicheres Wissen’) suggesting a concrete reform proposal
(pp. 273, 323-4); Ambos, IRRC, 91 (2009), 839 ff.; against this approach, see Kirsch, “Two Notions of
Genocide’, in Safferling and Conze, Genocide Convention (2010), p. 144-5; Kirsch, ‘The Social and the Legal
Concept of Genocide’, in Behrens and Henham, Elements of Genocide (2013), pp. 11-12.

148 UN-Doc. PCNICC/1999IWGEC/RT.1.

149 This section draws on Ambos, IRRC 91 (2009), 842 ff.

0 ¢f. Ambos, ‘Criminologically Explained Reality of Genocide’, in Smeulers, Collective Violence (2008),
pp. 153 ff.
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(2) Jurisprudence

The seminal Akayesu Judgment understood the ‘intent to destroy’ as a ‘special intent’
or ‘dolus specialis’, defining it as ‘the specific intention, required as a constitutive
element of the crime, which demands that the perpetrator clearly seeks to produce
the act charged’'>! or, in other words, has ‘the clear intent to cause the offence’.!>2 The
Chamber described the genocidal intent as the ‘key element’ of an intentional offence
which is ‘characterized by a psychological relationship between the physical result and
the mental state of the perpetrator’.!>®> The subsequent ICTR case law basically
followed the Akayesu findings, requiring in addition the aim to destroy one of the
protected groups.!>*

The ICTY’s case law took the same path. Rejecting the Prosecutor’s attempt to
introduce a mere knowledge standard,'>> the Jelisi¢ TC applied the Akayesu definition.
In casu, however, the Chamber was not convinced that Jelisi¢ was ‘motivated’ (sic!) by
the dolus specialis of the crime!>® as he performed the executions only randomly!>” and
acted by virtue of his disturbed personality.!>® Thus, ‘he killed arbitrarily rather than
with the clear intent to destroy a group’.!>® The Appeals Chamber confirmed, dismiss-
ing again the Prosecutor’s knowledge approach,!®? that the ‘specific intent requires that
the perpetrator ... seeks to achieve’'¢! the destruction of a group. Further, the Appeals
Judges made clear that the existence of personal motives, for example personal
economic benefits or political advantage, do not exclude the perpetrator’s specific
intent.162 Equally, the Chamber conceded, in line with the Prosecutor but contrary to
the Trial Chamber, that a disturbed or borderline personality, as identified in Jelisié,
does not per se exclude ‘the ability to form an intent to destroy a particular protected
group’.1%3 Similarly, the Chamber considered that a certain randomness in the perpet-
rator’s killings does not rule out the specific intent.!%* Moreover, the Appeals Chamber
confirmed the irrelevance of motive,'> thereby implicitly criticizing the Trial Cham-
ber’s use of the term ‘motivated’ in relation to intent.

1 Akayesu, No. ICTR-96-4-T, para. 498.

152 Akayesu, No. ICTR-96-4-T, para. 518; critical but misleading, Zahar and Sluiter, ICL (2008),
pp. 163-4.

153 Akayesu, No. ICTR-96-4-T, para. 518; Prosecutor v Gacumbitsi, No. ICTR-2001-64-A, Appeal
Chamber Judgment, Separate Opinion of Judge Shahabuddeen, para. 8 (7 July 2006) (‘the essence of the
crime of genocide is an intent to destroy a group’).

134 Rutaganda, No. ICTR-96-3-T, para. 61; Bagilishema, No. ICTR-95-1A-T, para. 62; Musema, No.
ICTR-96-13-T, para. 164 (‘clearly intended the result charged’); Kambanda, No. ICTR-97-23-S, para. 16;
Kayishema and Ruzindana, No. ICTR-95-1-T, para. 89.

135 Prosecutor v Jelisi¢, No. No. IT-95-10-PT, Prosecutor’s Pre-Trial Brief, para. 3.1 (19 November 1998)
(perpetrator ‘knew the likely consequence’ that the committed acts would destroy a group in whole or in
part). See also Jelisi¢, No. IT-95-10-T, para. 42; Krsti¢, No. IT-98-33-T, para. 569 (‘consciously desired’ the
destruction of the group or ‘knew his acts were destroying’).

156 Jelisi¢, No. IT-95-10-T, para. 108. 157 Jelisié, No. IT-95-10-T, para. 106.
138 Jelisi¢, No. IT-95-10-T, para. 105. 159 Jelisi¢, No. IT-95-10-T, para. 108.
160 Jelisi¢, No. IT-95-10-A, para. 52. 161 Jelisi¢, No. IT-95-10-A, para. 46.

162 Felisi¢, No. IT-95-10-A, para. 49, citing Prosecutor v Dusko Tadié, No. IT-94-1-A, Appeals Chamber
Judgment, para. 269 (15 July 2009).

163 Jelisi¢, No. IT-95-10-A, para. 70. 164 Jelisi¢, No. IT-95-10-A, para. 71.

165 Jelisi¢, No. IT-95-10-A, para. 71.
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Following the same approach, the Krsti¢ TC held that genocide embraces only acts
‘committed with the goal of destroying all or part of a group’.1%¢ It convicted Krsti¢ of
genocide, and his intent to kill the ‘military aged Bosnian Muslim men of Srebrenica’
was based on the finding that Krsti¢ was ‘undeniably ...aware of the fatal impact’ that
the killings would have on the community.¢” However, the Appeals Chamber, while
reaffirming the ‘stringent requirement of specific intent’ in light of the seriousness of
the genocide offence and explicitly rejecting a mere knowledge requirement,'¢® over-
turned Krsti¢’s conviction for genocide. As the Appeals Judges could not find special
intent, but only Krsti¢’s knowledge of the other perpetrators’ genocidal intent, he was
merely convicted of aiding and abetting genocide.'®® The Sikirica TC immediately
dismissed ‘an examination of theories of intent’, since it considered the special intent to
be a ‘relatively simple issue of interpretation’ (sic!) and held further that the offence
‘expressly identifies and explains the intent that is needed’.!”® In substance, the
Chamber followed the Jelisi¢ Appeals Judgment’s ‘seeks to achieve’ standard.!”! The
Blagojevi¢ and Brdanin Judgments also called for a goal-oriented approach!”? and
rejected a mere knowledge requirement,'”? a view shared by the Popovi¢ et al. Judg-
ment, where the Chamber found that ‘the killing of all of the male members of a
population’ and its consequent ‘impact on the community’ were not only ‘evident to,
but intended by’ the perpetrators.1”4

In sum, the case law’s approach is predicated on the understanding, as originally
suggested by the Akayesu case, that ‘intent to destroy’ means a special or specific intent
which, in essence, expresses the volitional element in its most intensive form and is
purpose-based. This position is shared by other authorities. Thus, the ICJ also speaks,
citing the ICTY jurisprudence, of a ‘special or specific intent’ as an ‘extreme form of
wilful and deliberate acts designed to destroy a group or part of a group’.!”> The Court
of Bosnia-Herzegovina held in the Kravica cases involving genocide charges in con-
nection with the events in Srebrenica that genocidal ‘intent can only be the result of a
deliberate and conscious aim’.!”® The Darfur Commission of Inquiry similarly speaks,
on the one hand, of ‘an aggravated criminal intent, or dolus specialis’ that ‘implies that
the perpetrator consciously desired the prohibited acts he committed to result in the
destruction’ of a protected group. On the other hand however, it additionally requires

166 Krsti¢, No. IT-98-33, para. 571. 167" Krsti¢, No. IT-98-33, para. 634.

168 Krsti¢, No. IT-98-33, para. 134. 169" Krsti¢, No. IT-98-33, paras. 135 ff.

170" Sikirica, No. IT-95-8-T, paras. 58 and 59.

71 Sikirica, No. IT-95-8-T,, para. 59, n. 165; for this standard, see Jelisi¢, No. IT-95-10-A, para. 46.

172 Blagojevi¢ and Joki¢, No. IT-02-60-T, para. 656 (‘destruction ... must be the aim of the underlying
crime’); Brdanin, No. IT-99-36-T, para. 695.

173 Blagojevi¢ and Jokié, No. IT-02-60-T (‘not sufficient that the perpetrator simply knew that the
underlying crime would inevitably or likely result in the destruction of the group’).

174 Popovi¢ et al., No. IT-05-88-T, paras. 864-6.

175 1CJ, Bosnia and Herzegovina v Serbia and Montenegro, Judgment (26 February 2007), para. 188
(citing Prosecutor v Kupreskic et al., No. IT-95-16-T, Trial Chamber Judgment, para. 636 (14 January
2000)); thereto Azari, RSC, 4 (2007), 745-6. See also ILC, Report on the Work of its Forty-Eighth-Session,
UN GAOR, 51st session, Supp. No. 10, UN Doc. A/51/10 (1996), p. 88 (‘intention...to destroy’).

176 Prosecutor v Stupar et al., No. X-KR-05/24, First Instance Verdict, para. 56 (29 July 2008); available at
<http://www.sudbih.gov.ba/files/docs/presude/2008/Milos_Stupar_i_dr_-_1st_instance_verdict.pdf>
accessed 16 July 2012.
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that the perpetrator knows ‘that his acts would destroy, in whole or in part, the group as
such’.177 Last but not least, in the Al Bashir arrest warrant decision, ICC PTC I, while
taking note of the knowledge-based approach’ (discussed later), followed the trad-
itional approach with regard to top-level perpetrators and denied genocidal intent.!”®

(3) Dissenting views in the literature

Some scholars have recently challenged the mainstream special intent or dolus specialis
view.17? In her fundamental work on the genocide offence, Alicia Gil Gil argues that the
concept of intention (‘intencién’) must be understood in a wider sense and encom-
passes the concept of dolus eventualis'® or conditional intent.!8! She justifies this for
genocide by invoking the parallels between its structure and that of attempt. Attempt,
correctly qualified by Gil Gil as an inchoate crime,'82 requires, on the one hand, general
intent, including dolus eventualis, with regard to the actus reus of the attempted crime
and, on the other hand, unconditional will (‘voluntad incondicionada’) or intention
(‘intencion’) as a transcending subjective element (‘elemento subjetivo trascendente’)
with regard to the constituent acts of the offence and the criminal result.!#3 As to these
constituent acts, for example the killing of a member of the group (in the case of
genocide), dolus eventualis would be sufficient. It must, however, be accompanied by
intention in the sense of an unconditional will with regard to the remaining acts, that is,
the killing of other members of the group, necessary to bring about the final result of

77" Darfur Report, para. 491. The Commission ultimately rejected a genocidal intent, since it found
‘more indicative elements’ which speak against it (Darfur Report, paras. 513 ff.), for example the selective
killings (para. 513) and the imprisonment of survivors in camps where they received humanitarian
assistance (para. 515). Thus, it found, rather, an ‘intent to drive the victims from their homes, primarily
for purposes of counter-insurgency warfare’ (para. 518). For the same result, see Cayley, JIC], 6 (2008),
837 ff. Critical of the Darfur Report’s findings, see Shaw, Genocide (2007/2008), pp. 168 ff. (essentially
following Reeves, Report (2005) (<http://www.sudanreeves.org/2005/02/11/report-of-the-international-
commission-of-inquiry-on-darfur-a-critical-analysis-part-i-february-2-2005/> accessed 10 July 2013).

178 Al Bashir, No. ICC-02/05-01/09, paras. 139-40 with n. 154 following the ICJ position in ICJ, Bosnia
and Herzegovina v Serbia and Montenegro, Judgment (26 February 2007), and stating (in n. 154) that the
‘knowledge-based approach’ would only make a difference as to low- or mid-level perpetrators and is,
therefore, not relevant for the ICC.

179 Apart from the authors quoted in the following text, Schabas, Genocide (2009), also now follows the
knowledge-based approach, p. 254 (‘An approach to the knowledge requirement that considers recklessness
about the consequences of an act to be equivalent to full knowledge provides an answer to such an
argument.’), 264 (‘The knowledge-based approach,..., whereby the mens rea of both perpetrator and
accomplice is assessed not by their goal or purpose but by their knowledge of the plan or policy, avoids these
difficulties.’); critical of ‘the exceedingly narrow conclusions’ of the jurisprudence, see also Behrens, ‘The
Mens Rea of Genocide’, in Behrens and Henham, Elements of Genocide (2013), p. 78 (following, however, a
volitional, but less strict approach, taking into account five broad considerations, for example, availability of
a genuine choice and degree of probability of destructive consequences, at pp. 78-80). See also Behrens, ICC
Commentary (2010), pp. 126-7.

180 On the continental concept of dolus eventualis that can be situated somewhere between purpose/
knowledge and recklessness/negligence, see Fletcher, Basic Concepts (1998), p. 123 and Ambos, CLF, 10
(1999), 21 with further references.

181 Gil Gil, Derecho Penal Internacional (1999), pp. 236 ff., 259 with reference to her teacher Cerezo Mir
in nn. 124 and 127 and further references in n. 136. See also for a summary of her position, Gil Gil, ZStW,
111 (2000), 395.

182 See on the general structure of attempt, see Volume I of this treatise, pp. 240 ff.

183 Gil Gil, Derecho Penal Internacional (1999), p. 241.
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the crime, or, at least, knowledge of the co-perpetrators’ intention to that effect, and, at
the same time, considering the realization of these acts as possible. Otto Triffterer
arrives at the same conclusion, allowing in principle for dolus eventualis, but his
argument is based less on doctrinal than policy considerations.!®* In essence, he argues
that a literal and historical interpretation of the intent requirement is not conclusive,
but that, from a teleological perspective, it does not make a difference if one acts with a
special intent or only with dolus eventualis with regard to the destruction of the
group.'® His view is motivated mainly by the difficulty of proving a special intent
and, thus, bringing about convictions for genocide.!8¢

Other authors have argued that the ‘intent to destroy’ encompasses the entire scope
of direct intent, in other words that it also includes positive knowledge (dolus directus
of the second degree). Alexander Greenawalt makes the case for such a knowledge-
based approach on the basis of a historical and literal interpretation of the intent
concept in the Genocide Convention and in national (criminal) law which he finds
inconclusive, leading to ‘multiple interpretations’.!8” Greenawalt argues that ‘principal
culpability should extend to those who may lack a specific genocidal purpose, but who
commit genocidal acts while understanding the destructive consequences of their
actions’.!88 In cases in which a ‘perpetrator is otherwise liable’ for genocide, the
requirement of genocidal intent is fulfilled if he ‘acted in furtherance of a campaign
targeting members of a protected group and knew that the goal or manifest effect of the
campaign was the destruction of the group’.!®® Greenawalt’s reading of the intent
requirement of the Convention combines two elements: selection of group members
based on their membership of the group and knowledge of the destructive conse-
quences of the respective conduct for the survival of the group.'°° Hans Vest follows
the knowledge-based approach and takes it further, focusing on the twofold structure
of genocidal intent.’! According to Vest, this structure consists of the ‘mixed
individual-collective point of reference’ of the intent: while the general intent refers
to the individual acts of the genocide definition (‘Einzeltat’), the ‘intent to destroy’
refers to the collective or broader action inherent in any genocidal conduct,'*? that is,
to ‘the overall conduct of the genocidal campaign and its consequences’ (‘Gesamttat’).!*3
As to this ‘collective’ or ‘contextual’ intent, ‘practical certainty’ on the side of the
perpetrator as to the genocidal consequence of the collective operation he is partici-
pating in, suffices as an intent standard: ‘the knowledge-based standard of genocidal
intent is established when the perpetrator’s knowledge of the consequences of the
overall conduct reaches the level of practical certainty’.'®* In fact, before Vest, John

184 Triffterer, LJIL, 14 (2001), 403 ff.

185 Triffterer, LJIL, 14 (2001), 404-5. See also Triffterer, ‘Elements of Crimes’, in Stahn and Sluiter,
Emerging Practice (2009), p. 390 where he argues that with regard to the context element (as defined in the
Elements of Crimes), ‘general intent’ would be sufficient.

186 Triffterer, LJIL, 14 (2001), 405-6 (‘much more difficult to be proven...’).

187 Greenawalt, ColLR, 99 (1999), 2279. 188 Greenawalt, ColLR, 2259, 2265.

189 Greenawalt, ColLR, 99 (1999), 2288 (emphasis added). 190 Greenawalt, ColLR, 2289.

1 Vest, JICJ, 5 (2007), 790 ff. Originally Vest, Genozid (2002), pp. 101 ff; Vest, ZStW, 113 (2001),
480 ff.

192 Vest, JICJ, 5 (2007), 785-6, 789-90. 193 Vest, JICJ, 5 (2007), 790.

194 Vest, JICJ, 5 (2007), 793 (empbhasis in the original).
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Jones had suggested a similar distinction between intent as an attribute of the genocidal
plan and of the individual participating in it.!9> He argued that the intent to destroy is
(only) an attribute of the genocidal plan while the individual participating in this plan
only needs—as in the case of crimes against humanity—to possess intent with regard to
the underlying acts (e.g. Article 6(a)-(e) ICC Statute) and knowledge with regard to the
genocidal context. Claus Krefl follows, in essence, this structure-based approach,
distinguishing between the ‘collective level of genocidal activity’ and the ‘individual
genocidal conduct’.'®® Accordingly, in the ‘typical case’ of genocide, the low-level
perpetrator must, on the one hand (drawing a parallel to crimes against humanity),
act with knowledge of the collective genocidal attack,!®” and on the other (following
Gil Gil), with dolus eventualis as to the, at least, partial destruction of a protected
group.!98

(4) The structure- and knowledge-based approaches combined

The knowledge-based approach rests on the premise that the concept of ‘intent’ is not
limited to a purely volitional or purpose-based reading. This is correct. Greenawalt
demonstrates convincingly that the historical and literal interpretation of the Genocide
Convention is not conclusive in that regard.!® As to a literal interpretation, the
wording of Article 6 ICC Statute (modelled on Article 2 Genocide Convention) is by
no means clear: while the French and Spanish versions seem to suggest a volitional
interpretation by employing a terminology which, prima facie, expresses purpose-
based conduct (‘Tintention de détruire’; ‘intencion de destruir’); the English version
(‘intent to destroy’) is already in its wording unclear, since the meaning of ‘intent’—as
has been shown—is ambiguous. Thus, a literal interpretation of the term ‘intent” does
not indicate any clear preference for a purpose- or knowledge-based approach.2° To be
sure, genocide requires a general ‘intent to destroy’, not a ‘special’ or ‘specific’ intent in
the sense of a ‘dolus specialis. While the ‘intent to destroy’ may be understood, as
explained at the beginning of this section, as an ulterior intent in the sense of the double
intent structure of genocide, it is quite another matter to give this requirement a
purpose-based meaning by reading into the offence definition the qualifier ‘special’
or ‘specific’. Even if this qualifier was part of the offence definition, it does not
necessarily refer to the degree or intensity of the intent.2%! Instead, it may also be
interpreted, as opposed to ‘general’ intent, in the sense of the double intent structure,

195 Jones, ‘Genocide’, in Vorah et al., Inhumanity (2003), pp. 468, 471, 473, 477, 479-80.

196 Kref, JICJ, 3 (2005), 572 ft,; see also Kref3, § 6, in Joecks and Miebach, Miinchener Kommentar, vi/ii
(2009), mn. 82 ff. With essentially the same argument in favour of the knowledge-based approach, see Paul,
Analyse (2008), pp. 255 ff., especially referring to Vest (258) and suggesting a concrete reform proposal
(273, 323-4). Also, van Sliedregt, JIC], 5 (2007), 192-3 finds the approach taken by Kref3 ‘appealing’, but
ultimately sticks to the ICTY/ICTR’s under-theorized view with the mere formal argument that it ‘cannot
be ignored’.

197 Kref, JICJ, 3 (2005), 573 ff. 198 Kre, JICJ, 3 (2005), 576-7.

199" See note 187 and accompanying text.

200 For the same view, see Kref3, JICJ, 3 (2005), 567 ff. (570, 572); Kref3, § €', in Joecks and Miebach,
Miinchener Kommentar, vi/ii (2009), mn. 83.

201 This is, however, the prevailing view in the general criminal law doctrine as regards the meaning of
‘specific intent’, see for example Fiandaca and Musco, Diritto Penale (2009), pp. 367 ff.
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thus, it would merely clarify that the ‘special” intent to destroy must be distinguished
from the ‘general’ intent referring to the underlying acts.2%2 If one follows this view,
that is, that a literal reading of the intent concept does not unambiguously determine
the meaning of the ‘intent to destroy’, a solution must be sought by means of a
systematic and teleological interpretation. Clearly, such an interpretation must not,
abiding to the lex stricta principle pursuant to Article 22(2),20% stretch beyond the
boundaries fixed by the letter of the (criminal) law; yet, if these boundaries are not, as
demonstrated in the preceding section, precisely determined, recourse to other
methods of interpretation is not only legitimate but also necessary.

Such an interpretation must start, systematically, from the structure-based
approach as developed by Vest and Kref. This approach rests on the distinction
between the general intent with regard to the individual acts (‘Einzeltaten’) and the
‘intent to destroy’ with regard to the collective genocidal action (‘Gesamttat’).204
Both forms of intent encompass the mens rea of the genocide offence but must, as
explained at the beginning of this section, be distinguished. The—here relevant—
‘intent to destroy’ refers to the collective genocidal action and, thus, includes the
context element of the crime of genocide. In other words, while the objective offence
definition lacks—contrary to the definition of the ICC’s Elements of Crimes**>—a
context element, 2% this element, as already argued,?°” becomes part of the (subject-
ive) offence definition by means of the ‘intent to destroy’ requirement as its ‘carrier’
or ‘holder’. Turning to the teleological interpretation, the crucial question then goes
to the rationale of the ‘intent to destroy’ requirement. As stated at the beginning
of this section, the main purpose of this requirement is to distinguish genocide
from other crimes, especially ‘general’ crimes against humanity. This purpose,
however, does not predetermine the precise meaning or contents of this require-
ment. In fact, while this particular requirement turns genocide into a special crime
against humanity, that is, a crime not only directed against individuals but against
a group as such, it fulfils this function independently of either its purpose- or
knowledge-based meaning. In other words, the status of genocide as the ‘crime of
the crimes’, characterized by a special degree of wrongfulness, is not predicated on
either a purpose- or knowledge-based reading of the ‘intent to destroy’ element,2%8

202 1 this spirit, see also Triffterer, ‘Kriminalpolitische und dogmatische Uberlegungen’, in Schiine-
mann etal., FS Roxin (2001), pp. 1423, 1438 ff.

203 See on this principle, Volume I of this treatise, pp. 88 ff.

204 The Krsti¢ TC also distinguished, albeit not with the necessary precision, between, on the one hand,
the ‘individual intent’ and ‘the intent involved in the conception and commission of the crime’ and, on the
other, the ‘intent to destroy’ and the ‘intent of particular perpetrators’ (Krstic, No. IT-98-33, para. 549; also
referred to by Vest, JIC], 5 (2007), 794 with n. 47 and Kre83, JIC], 3 (2005), 573 with n. 45).

205 See the last Element (no. 4 or 5) to each act requiring that ‘the conduct took place in the context of a
manifest pattern of similar conduct...” (Elements of Crimes, ICC-ASP/1/3, part II-B).

206 Against a context element for this reason, see Triffterer, LJIL, 14 (2001), 407.

207 Note 119 and main text.

208 For a purpose-based interpretation, however, see the prevailing view in the German doctrine, for
example Roxin, Strafrecht I (2006), § 10 mn. 74, § 12 mn. 15 discussing the respective provision in the
German law (previously § 220a of the German Criminal Code [Strafgesetzbuch], now § 6 VStGB). For,
apparently, a different view, see Triffterer, LJIL, 14 (2001), 404-5 who does not, however, really discuss the
teleological argument.
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but on its specificity in protecting certain groups from attacks and, ultimately,
destruction.?%®

Against this background it is now possible to suggest a twofold solution distinguish-
ing between low-level and mid-/high-level perpetrators.>'® As to low-level perpetrators—
the easily interchangeable ‘footsoldiers’ of a genocidal campaign who normally lack the
means to destroy a group alone?!!—it is neither necessary nor realistic to expect that
they always act with purpose or desire to destroy. Indeed, it is possible to conceive of a
collective genocidal campaign without any or only some individual (low-level) perpet-
rators acting with a destructive purpose or desire.?!? In fact, as these individuals
cannot, on their own, contribute in any meaningful way to the ultimate destruction
of a group, they can neither express any meaningful, act-oriented will as to the overall
result. Thus, it should suffice for genocide liability that these perpetrators act with
knowledge, that is, that they know that they are a part of a genocidal campaign and,
thus, contribute to the materialization of the collective intent to destroy.?!® There are at
least four arguments in support of this approach. First of all, the incorporation of a
context element in the offence definition by way of its special subjective requirement?!4
corresponds to the criminological reality of genocidal conduct and campaigns, since a
genocide cannot be committed by a few crazy individuals alone, but needs intellectual
masterminds and an organizational apparatus to implement the evil plans.?!® Secondly,
these low-level perpetrators are, albeit carrying out the underlying genocidal acts with
their own hands, in terms of their overall contribution to the genocidal campaign only
secondary participants—more precisely, aiders or assistants.?!® In other words, while
they are the direct executors of the genocidal plan and, therefore, should be convicted
as such (ie. as principals), their executive acts receive only their full ‘genocidal
meaning’ because there a plan exists in the first place. As the executors were not
involved in designing this plan, but are, in a normative sense, only used as mere
instruments to implement it, they need not, even according to the mainstream view
in international criminal law (ICL) jurisprudence and doctrine, possess the destructive
special intent themselves, but need only know of its existence. Admittedly, this may be

209 Tn the same vein, see Kref3, JICJ, 3 (2005), 576.

210 For a similar, albeit not further elaborated, ‘differential approach’, see also van der Wilt, JIC], 4
(2006), 243 ff. A similar distinction was already made by Jorgensen, ICLR, 1 (2001), 309. For a much more
sophisticated typology of perpetrators of international crimes which may also be applied to genocide, see
Smeulers, ‘Perpetrators’, in Smeulers and Haveman, Supranational Criminology (2008), pp. 240 ff.

21 KreB, JIC], 3 (2005), 577 with n. 61 speaks insofar of ‘the typical case’.

212 See Vest, ZStW, 113 (2001), 486; concurring, Kref, JICJ, 3 (2005), 573.

213 The underlying distinction was recognized in a first draft of the ICC Elements of Crimes (see the last
element [no. 3 or 4] to each underlying act, here ‘Genocide by killing’: “The accused knew...that the
conduct would destroy...such group...” [Elements of Crimes, ICC-ASP/1/3, part II-B]), but the final
version retained only the (special) intent requirement (see Elements of Crimes, Article 6, third element in
each case).

214 Gee note 119 with accompanying text.

215 f. Krsti¢, No. IT-98-33, para. 549 (‘The gravity and scale of the crime of genocide ordinarily presume
that several protagonists were involved in its perpetration’). See also Schabas, Genocide (2009), pp. 243
(a ‘knowledge-based” approach highlights ‘the collective dimension of the crime of genocide’), 244 (‘geno-
cide presents itself as the archetypical crime of State, requiring organization and planning’); Shaw, Genocide
(2007/2008), p. 82 (‘Genocide has been seen legally as an organized, not a spontaneous, crime; it could not
be committed by an individual acting alone’).

216 For a similar complicity approach, see also Kref3, JICJ, 3 (2005), 574-5.
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different in cases of a ‘spontaneous’ genocide, if one assumes, arguendo and against our
first argument, that such cases may exist. Yet, at any rate, in such cases the direct
perpetrators will possess the special intent themselves and, thus, fulfil an even higher
threshold of the subjective requirements of being a principal to genocide. Thirdly,
although there is, of course, a structural difference between genocide and crimes
against humanity as to the scope of protection, the former has, as already said at the
beginning of this chapter,?!” developed out of the latter and remains, in essence, a
(special) crime against humanity. This ‘structural congruity’!® justifies the idea of
structuring genocide as crime against humanity with regard to the ‘knowledge-of-the-
attack’ requirement stipulated in Article 7 ICC Statute. Fourthly, in terms of the direct
perpetrator’s (hostile) attitude towards the group, it does not make a difference
whether he acts himself with purpose or knowledge of the overall genocidal purpose.?!®
He may even act with a kind of indirect purpose by not distancing himself completely
from the overall genocidal purpose. In all these cases the low-level perpetrator
expresses his contempt for the respective group and takes a clear decision against the
legal interest protected by the genocide offence.

In the result, all this means that a simple, low-level genocidaire as well as a
perpetrator of a crime against humanity must (only) act with knowledge of the
respective context required by both crimes. He may also possess a purpose-based
intent, for example in the case of a ‘spontaneous’ genocide, but this is not a prerequisite
of his (subjective) liability. The context serves in both cases as the object of reference of
the perpetrator’s knowledge, in other words, the knowledge needs not to be directed at
the ultimate destruction of the group in the future, but only at the overall genocidal
context. Indeed, the ultimate destruction of the group is only a future expectation
which as such cannot be known, but only hoped for or desired.??° As to genocide as a
whole, the low-level perpetrator participates in the respective plan or enterprise, that is,
his individual acts constitute, together with the acts of the other low-level perpetrators,
the realization of the genocidal will or purpose represented by the leaders or master-
minds of the enterprise. The existence of the enterprise interconnects the acts of the
low-level perpetrators and, at the same time, links them to the mastermind’s will, the
acts of the subordinate and the thoughts of the superiors complement each other.

From this it follows further, indeed as a corollary, that the purpose-based approach
must be upheld for top-level perpetrators—those who are the intellectual and factual
leaders of the genocidal enterprise. They are the brain of the ‘genocidal operation’ and
have the power to catalyze the process in the first place. They are the ones that can and
must act with the ulterior intent which is, as explained at the beginning of this section,
characteristic of the crime of genocide and which turns it into a goal-oriented crime.

217 See Section A. (1).

218 Kref3, JIC], 3 (2005), 575-6;Kref3, § 6, in Joecks and Miebach (eds.), Miinchener Kommentar, vi/ii
(2009), mn. 87.

219 See also Paul, Analyse (2008), pp. 259 ff. with further references.

220 See note 146. See also Triffterer, LJIL, 14 (2001), 406, admitting that the ‘particular intent is directed
towards the realization of the expectations of the perpetrator in the future’, but failing to acknowledge that
these future expectations can only be desired or wanted, in other words, be the object of hope but not of
certainty or knowledge.
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Who, if not the top-level perpetrators, can realistically possess the ulterior intent
directed at the ultimate destruction of a protected group? The more difficult question
is what to require with regard to the mid-level perpetrators—those persons who, like
Adolf Eichmann, have an important organizational or administrative function without
which the genocidal campaign could not have been implemented. These persons must
act on purpose, since they do not execute the underlying acts—as the low-level
perpetrators do—but are, rather, intellectual perpetrators and more resemble, there-
fore, top-level perpetrators. Thus, they can be qualified as genocidaires only if they
share the top perpetrators’ purpose-based intent.

The distinction between top-/mid-level and low-level perpetrators according to their
status and role in the genocidal enterprise is also convincing from a policy perspective.
By retaining the requirement of a purpose-based intent with regard to the top-/mid-
level perpetrators, it avoids the arbitrary expansion and politicization of the genocide
offence along a slippery slope that ultimately leads to the classification of ‘ordinary’
crimes against humanity as genocide,??! thereby devaluating the abhorrent character of
the latter. In this sense the purpose-based approach has an important function as a
‘preventative bulwark’.??? Indeed, the discriminatory selection and targeted persecu-
tions of persons or even members of a group alone does not, contrary to what an
absolute knowledge-based approach—extending the knowledge requirement to all
levels of perpetrators—suggests,??*> constitute genocide, but ‘only’ persecutions as a
crime against humanity.

The combination of the structure- and knowledge-based approaches suggested here
calls for a knowledge-based reading of the ‘intent to destroy’ requirement in the case of
low-level perpetrators with regard to the genocidal context as the object of reference of
the intent to destroy. Insofar, a lower mental standard, for example dolus eventualis or
even recklessness,??* cannot be admitted, since it would radically change the character
of the genocide offence in terms of its wrongfulness and speciality vis-a-vis crimes
against humanity. Also, the argument concerning the parallel structures of attempt and
genocide, as submitted by Gil Gil in support of dolus eventualis,??* is not cogent: while
it can be argued that the actus reus of genocide is structurally identical to that of an
attempt crime, this does not mean that it must have the same subjective requirements.
On the contrary, an attempt crime does not necessarily contain a special subjective
element that is in any way comparable to the intent to destroy. Further, recognizing a
dolus eventualis with regard to the genocidal context would be in contradiction to
the suggested structural congruity between genocide and crimes against humanity.
For if this congruity allows, on the one hand, for a knowledge-based approach for
genocide with regard to low-level perpetrators—drawing on the knowledge-of-the-
attack requirement in crimes against humanity—this standard constitutes, on the other
hand, a minimum which would be undermined by a lower standard, such as dolus
eventualis, as to the context element.

221 The distinction is also emphasized by Akayesu, No. ICTR-96-4-T, para. 469.

222 See in the same vein, Rajkovi¢, LJIL, 21 (2008), 904.

223 Greenawalt, ColLR, 99 (1999), 2287-8 and 2293-4 (stressing the threat to the survival of the group).
224 Against dolus eventualis, see also Paul, Analyse (2008), pp. 262-3.

225 See note 181 and main text.
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However, the interpretation of the ‘intent to destroy” with regard to the ultimate
destruction of the group in the future is a different matter. As already explained, such a
future expectation cannot be known, but only hoped for or desired.?2¢ Take, for
example, the case of a soldier who knowingly participates in the destruction of a certain
ethnical group, so that he satisfies the knowledge-based interpretation as to the
genocidal context, but acts only with indifference as to its ultimate destruction, that
is, with dolus eventualis.?2” It would not make sense to require knowledge from this
soldier as to the ultimate destruction of the group, since he simply cannot possess this
knowledge. As to this future event, he can only act with purpose or desire, that is, with
dolus directus in the first degree. Surely, he may also take it into account as a possibility
or even approve of it in the sense of dolus eventualis,?*® but to allow for this lower
mental standard would not only be inconsistent with the interpretation of the terms
‘intent’, ‘intention’, ‘intenciéon’, or ‘Absicht, but would also constitute a forbidden
analogy at the expense of the accused and, therefore, violate the nullum crimen
principle.??° Thus, if any mental state as to the ultimate destruction is required at all,
it must be a purpose-based state.

(5) Consequences of the combined structure- and knowledge-based
approach for other forms of participation in genocide

(a) The jurisprudence

While the case law, as shown in the previous section, requires a purpose-based intent
for any form of perpetration in genocide, it is not completely clear as to whether
secondary participants must also act with this kind of intent. As to complicity, the
Akayesu TC held that an accomplice to genocide in the sense of Article 2(3)(e) ICTRS
need not necessarily possess the dolus specialis himself,2*° it is enough that he knows or
has reason to know that the principal acted with the specific intent,?3! because
accomplice liability is accessorial to principal liability (‘borrowed criminality’, ‘crim-
inalité d’emprunt’).?3? Surprisingly, however, the Akayesu TC demanded proof of
special intent where a person is accused of aiding and abetting, planning, preparing,
or executing genocide in the sense of Article 6(1) ICTRS,?3 that is, it rejected the
specific intent requirement for the special genocide complicity, but demanded it for the
general forms of secondary participation. This inconsistency was rightly dismissed by
the Musema TC which held that complicity in genocide—independent of its legal basis
and form—requires only knowledge of the genocidal intent.2* In a similar vein, the
Krsti¢ AC argued that the general participation provision of Article 7(1) ICTYS should

226 See note 220 and main text.

227 f. Gil Gil, Derecho Penal Internacional (1999), pp. 262-3 and 261 ff. for further examples.

228 See also Kref3, JICJ, 3 (2005), 577 considering it ‘more realistic’ to require dolus eventualis instead of
positive knowledge with regard to the effective destruction of the group. It is, however, a different matter
whether Article 30 ICC Statute provides for dolus eventualis in the first place (contra Volume I of this
treatise, pp. 276 ft.).

229 cf. Volume I of this treatise, pp. 88 ff. 20 Akayesu, No. ICTR-96-4-T, paras. 540, 545, 548.

231 Akayesu, No. ICTR-96-4-T, para. 541. 232 Akayesu, No. ICTR-96-4-T, para. 528.

233 Akayesu, No. ICTR-96-4-T, para. 546. 2% Musema, No. ICTR-96-13-T, paras. 181 ff.
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be read into the special genocide provision of Article 4(3)(e) ICTYS, leading to a
common form of ‘aiding and abetting genocide’.?3> Thus, the case law unanimously
takes the view that an aider or assistant to genocide need not possess the specific intent
himself, it is enough if he is aware of such an underlying intent.23¢ It goes too far,
however, to lower this knowledge requirement to mere culpable ignorance (‘had reason
to know’).?3”

Regarding incitement to commit genocide (Article 2(3)(c) ICTRS), the Akayesu TC
called for proof of the specific intent to destroy held by the inciter himself.2*® This was
confirmed by other ICTR judgments.?*® There is no reason to hold otherwise for
‘instigation’ as a form of (secondary) participation within the meaning of Article 6(1)
ICTRS. Although the view expressed by the Akayesu AC that incitement is a synonym
for instigation?® has been rejected by other jurisprudence,?*! it does not bear on the
fact that a specific intent is required, for there is a structural similarity between
instigation and incitement which remains unchanged by the inchoate nature of the
latter.242

Regarding conspiracy to commit genocide, a specific intent is required too since ‘it
rests on the concerted intent to commit genocide’, that is, ‘the requisite intent for the

235 Krstié, No. IT-98-33-A, paras. 138-9. See also Stakié, No. IT-97-24-T, para. 531; Semanza, No. ICTR-
97-20-T, para. 394; Blagojevi¢ and Jokic, No. IT-02-60-T, para. 679.

236 ICTY: Krsti¢, No. IT-98-33, para. 140; Dusko Tadi¢, No. IT-94-1-A, para. 229; Blagojevi¢ and Jokic,
No. IT-02-60-T, para. 782; Prosecutor v Blagojevi¢ and Jokié, No. IT-02-60-A, Appeals Chamber Judgment,
para. 127 (9 May 2007); Brdanin, No. IT-99-36-T, para. 730; Prosecutor v Brdanin, No. IT-99-36-T,
Decision on Motion for Acquittal pursuant to Rule 98bis, para. 66 (28 November 2003); Prosecutor v
Brdanin, No. IT-99-36-A, Decision on Interlocutory Appeal, para. 7 (19 March 2004); Prosecutor v
Krnojelac, No. IT-97-25-A, Appeals Chamber Judgment, para. 52 (17 September 2003) concerning the
crime of persecution (°...the aider and abettor in persecution, an offence with a specific intent, must be
aware not only of the crime whose perpetration he is facilitating but also of the discriminatory intent of the
perpetrators of that crime. He need not share the intent but he must be aware of the discriminatory context
in which the crime is to be committed...’). See also Prosecutor v Vasiljevié, No. IT-98-32-A, Appeals
Chamber Judgment, para. 142 (25 February 2004); Prosecutor v Mrksi¢ and Sljivanéunin, No. IT-95-13/1-A,
Appeals Chamber Judgment, para. 49 (5 May 2009); Prosecutor v Haradinaj, Balaj and Brahimaj, No. IT-
04-84-A, Appeals Chamber Judgment, para. 57 (19 July 2010). ICTR: Bagilishema, No. ICTR-95-1A-T,
para. 71; Prosecutor v Elizaphan and Gérard Ntakirutimana, No. ICTR-96-10-A and ICTR-96-17-A,
Appeals Chamber Judgment, para. 500 (13 December 2004); Semanza, No. ICTR-97-20-T, paras. 394-5;
Seromba, No. ICTR-2001-66-A, para. 56.

237 But see in this vein, Akayesu, No. ICTR-96-4-T, para. 541; concurring, Musema, No. ICTR-96-13-T,
para. 182.

238 Akayesu, No. ICTR-96-4-T, para. 560 (‘...desire on the part of the perpetrator to create by his
actions a particular state of mind necessary to commit such a crime in the minds of the person(s) he is so
engaging. That is to say that the person who is inciting to commit genocide must have himself the specific
intent to commit genocide....’). Generally on incitement, see Benesch, VirgJIL, 48 (2008), 485-528; see also
Volume I of this treatise, pp. 132 ff., 170.

239 cf. Prosecutor v Nchamihigo, No. ICTR-2001-63-A, Appeals Chamber Judgment, para. 61 (18 March
2010); Prosecutor v Ruggiu, No. ICTR-97-32-I, Trial Chamber Judgment and Sentence, para. 14 (1 June
2000); Prosecutor v Nahimana, No. ICTR-99-52-T, Trial Chamber Judgment, para. 1012 (3 December
2003).

240 prosecutor v Akayesu, No. ICTR-96-4-A, Appeals Chamber Judgment, paras. 474 ff. (1 June 2001)
where the Judges held that on the basis of the French version of the Statute (‘incitation’) this is to be
understood synonymously to ‘incitement’.

241 Prosecutor v Kalimanzira, No. ICTR-05-88-T, Trial Chamber Judgment, paras. 511-16 (22 June
2009).

242 See Volume I of this treatise, pp. 132, 170.
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crime of conspiracy to commit genocide is, ipso facto, the intent required for the crime
of genocide, that is the dolus specialis of genocide’.243

As to Joint Criminal Enterprise (JCE) it is uncontroversial that all participants in a
JCE I must ‘share’ the (specific) intent of the respective offence,?** but the standard for
a JCE III is controversial. The Staki¢ TC took a strict view, applying the special intent
requirement also to JCE III since otherwise it would be ‘so watered down that it is
extinguished” and since the ‘notions of “escalation” to genocide, or genocide as a
“natural and foreseeable consequence” of an enterprise not aimed specifically at
genocide are not compatible with the definition of genocide under Article 4(3)(a)’.24°
Yet, this position did not find the approval of the Appeals Chamber. In Brdanin it held
that JCE III is, ‘as a mode of liability’, not ‘different from other forms of criminal
liability which do not require proof of intent’.24¢ Consequently, a member of a JCE III
may be convicted for genocide if it was reasonably foreseeable for him that one of the
objective acts of the genocide offence would be committed and that it would be
committed with genocidal intent.?4” This was confirmed by the Appeals Chamber
decision in the KaradZi¢ case, which stipulated that awareness of a ‘probability’ in this
respect is not required.?*8

Still more confusing is the situation in the case of superior responsibility. While for
the Staki¢ TC the superior needed to possess the requisite specific intent, > the
Brdanin AC saw no ‘inherent reason’ for this view. Rather, it applied the mental
standard of command responsibility, that is, ‘the superior must have known or had
reason to know of his or her subordinate’s specific intent’.> As a consequence, while
(only) subordinates need to possess the specific intent, the superior does not?>! and the
case law turns, in fact, a specific intent crime into a crime of negligence.

(b) The correct view: a twofold distinction between top-/mid- and low-level
perpetrators on the one hand, and principal and secondary forms
of participation on the other

The point of departure of the view proposed here is twofold. First, it follows from the
combined structure- and knowledge-based approach taking into account the status and

243 Musema, No. ICTR-96-13-T, para. 192.

244 Qee Prosecutor v Milutinovic et al., No. IT-05-87-T, Trial Chamber Judgment, para. 109 (26 February
2009).

245 Staki¢, No. IT-97-24-T, paras. 530 and 558. See also Prosecutor v Staki¢, No. 1T-97-24-T, Decision on
Rule 98bis Motion for Judgment of Acquittal, para. 93 (31 October 2002); Brdanin, No. IT-99-36-T,
Decision on Motion for Acquittal Pursuant to Rule 98bis, para. 57.

246 Brdanin, No. IT-99-36-A, Decision on Interlocutory Appeal, para. 7; see also Prosecutor v Stakic, No.
IT-97-24-A, Appeals Chamber Judgment, para. 38 (22 March 2006).

247 Brdanin, No. I1T-99-36-T, para. 709; Prosecutor v Slobodan Milosevi¢, No. IT-02-54, Decision on
Motion for Judgment of Acquittal, paras. 291, 292, 300 (16 June 2004); concurring, Cayley, JICJ, 6 (2008), 839.

248 prosecutor v Karadzié, No. IT-95-5/18-AR72.4, Decision on Prosecution’s Motion Appealing Trial
Chamber’s Decision on JCE III Foreseeability, para. 18 (25 June 2009).

249 Staki¢, No. IT-97-24-T, Decision on Rule 98bis Motion, para. 92.

250 Brdanin, No. IT-99-36-A, Decision on Interlocutory Appeal, para. 7; see also Brdanin, No. IT-99-36-T,
para. 720.

251 Blagojevi¢ and Jokic¢, No. IT-02-60-T, para. 686; Kayishema and Ruzindana, No. ICTR-95-1-T, para. 92;
Prosecutor v Ntagerura et al., No. ICTR-99-46-T, Trial Chamber Judgment, paras. 653—4 (25 February 2004).
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role of the perpetrators. If the purposed-based reading of the ‘intent to destroy’
requirement is only maintained for top- and mid-level perpetrators, then only for
these does the question arise as to whether their mere secondary participation in
genocide must be treated differently. In contrast, as to the low-level perpetrators, the
knowledge-based approach defended in the previous section must also apply to forms
of secondary participation. Secondly, one must distinguish between the different forms
of ‘commission’ and participation. More precisely, they should be distinguished
between principal-like forms of participation and secondary forms of participation.
Consequently, all forms of perpetration, including co-perpetration, JCE I?>2 and per-
petration by means, as well as similar forms of intellectual and/or mental control of the
genocidal conduct (soliciting, inducing, incitement, conspiracy) are to be treated like
direct perpetration.?>3 This means that in the case of top- and mid-level participants a
purpose-based intent is required, while in the case of low-level participants knowledge
as to the genocidal context is sufficient. In contrast, secondary participation in its
weakest form (i.e. complicity by assisting a principal), requires only knowledge as to the
existence of the special intent of the principal.2>* This lower standard also follows from
the rationale of any form of secondary participation, in particular assistance in a crime.
If such a secondary participation is, as correctly recognized by the Akayesu TC2>° a
form of derived or accessorial responsibility (‘borrowed criminality’) with regard to the
main act or principal conduct, it suffices that the accomplice acts with knowledge of the
genocidal purpose of the principal perpetrators.

The application of these principles to the forms of participation discussed in the
case law results in the following: as to complicity, the distinction in Akayesu cannot
be followed.?>¢ It simply makes no sense to treat complicity based on the Genocide
Convention differently from general complicity. With the adoption of the Rome
Statute, we can proceed from the assumption that there is a general law of complicity
that is equally applicable for all international crimes. It is therefore correct and in
perfect harmony with these considerations if the Akayesu TC and the subsequent case

252 On the structural identity between co-perpetration and JCE I, see Volume I of this treatise, pp. 121 ff.

253 Also for JCE I1I, see Mugwanya, Genocide (2007), pp. 131-2; for conspiracy, see Cryer, ‘Liability’, in
Cryer etal., Introduction ICL (2010), p. 384; different view on incitement, see Werle, Principles (2009), mn.
485 (knowledge is sufficient); Werle, Volkerstrafrecht (2012), mn. 527.

254 In the same vein, see Krsti¢, No. IT-98-33, paras. 140 ff., with further references from the jurispru-
dence (n. 235) and national law (n. 236 ff.); for knowledge see also Ndindabahizi, No. ICTR-2001-71-1,
para. 457 with further references; Blagojevic¢ and Jokié, No. IT-02-60-A, para. 127 with further references;
Seromba, No. ICTR-2001-66-A, para. 146; Prosecutor v Frans Van Anraat, AX6406, Rechtbank’s-Grave-
nhage, 09/751 003-04, Judgment, paras. 6.5.1. and 8 (23 December 2005) (in which the defendant was only
convicted for crimes against humanity and—due to lack of knowledge—not for genocide). See also van der
Borght, CLF, 18 (2007), 125-6; van der Wilt, JIC], 4 (2006), 246-7; Gropengiefier, ‘Die volkerstrafrechtli-
chen Verbrechen’, in Eser and Kreicker, Nationale Strafverfolgung, i (2003), pp. 107-8; Eboe-Osuji, JIC], 3
(2005), 63 ft,; van Sliedregt, JICJ, 5 (2007), 194; Akhavan, JIC], 3 (2005), 994; Folgueiro, ‘Genocidio’, in
Parenti et al., Crimenes (2007), p. 176; Mugwanya, Genocide (2007), pp. 132-3 (different on p. 201!); Werle,
Volkerstrafrecht (2012), mn. 599, 821-4; Werle, Principles (2009), mn. 761-4, 518. In favour of a purpose-
based intent, however, see Mettraux, Crimes (2005), pp. 259-60, 287; Obote-Odora, ICLR, 2 (2002), 377,
382 ff., 387, 397 ff,; also, apparently, Clark, CLF, 19 (2008), 547 ff. referring to Article 25(3)(c) and (d) ICC
Statute.

255 See note 232 and main text.

256 For a critical view, see also Greenawalt, ColLR, 99 (1999), 2282 ff.; van der Wilt, JICJ, 4 (2006), 244 ft.;
Dawson and Boynton, HarvHR], 21 (2008), 256 ff.; Greenfield, JCL&>Crim, 98 (2008), 945 ff.
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law take the view that the accomplice (assistant in a crime) only needs to know of the
main perpetrators’ special intent without possessing it himself. To give an example: if
A organizes a genocidal campaign against Jews with the requisite intent to destroy this
religious group and B assists in the killing of some Jews being aware of A’s genocidal
purpose, B acts with the sufficient knowledge as to the genocidal context. This view also
finds support in national case law?*’ and in academic writing.>® It applies to all
assistants, independent of their status in the genocidal apparatus. The decisive factor
in this case is not the assistant’s hierarchical level, but the fact that he acts only as an
assistant and, therefore, need not possess a purpose-based intent himself.

The knowledge standard in cases of mere assistance is also sound for policy reasons.
To require a purpose-based intent on the part of the assistant himself would entail
impunity in the many cases where the destruction of a particular group is not the
assistant’s aim or goal, but only accepted by him as a foreseeable side-effect.2>® Think,
for example, of a company that utilizes forced labourers who belong to a particular
group and imposes conditions of life upon them calculated to lead to the partial or
complete bodily destruction of the group in question (Article 6(c) ICC Statute), but
where the primary goal of the company is not the destruction of the group but, rather,
profit maximization through the use of cheap labour. Indeed, the often-existing
complicity of big business in protracted armed conflicts and, thus, in genocide com-
mitted in the context of such conflicts is a strong argument for accepting a knowledge
standard.2®® One can even accept a lower standard, for example dolus eventualis—as
was done by the Court of Appeal of the Netherlands in the Van Anraat case?*'—or
culpable ignorance—as was done by the Akayesu and Musema TCs?62—as long as this
lower standard is included in the applicable concept of intent. It is, however, misleading
to equate the ‘had reason to know’ standard with dolus eventualis,?®® at least if one
understands this standard as a form of intent as opposed to a negligence standard.

As to incitement and conspiracy, the particular character of these modes of partici-
pation as criminalizing forms of ‘anticipated’ criminal conduct (‘Vorverlagerung’) with
a view to the (abstract) endangerment or risk that they pose to legally protected

257 BayObLG (Bayerisches Oberstes Landesgericht), NJW, 51 (1998), 392 ff., with case note by Ambos,
NStZ, 18 (1998), 139.

258 f. Arnold, CLF, 14 (2003), 145, 151; van der Wilt, JICJ, 4 (2006), 246; van der Wilt, JICJ, 6 (2008),
560; Werle, Principles (2009), mn. 761-4; Werle, Volkerstrafrecht (2012), mn. 821-4; van Sliedregt,
Individual Criminal Responsibility (2012), pp. 121 ff; dissenting Schabas, Genocide (2009), pp. 264,
352 ft., who criticizes the different mens rea requirements for the various forms of complicity, arguing in
favour of a knowledge-based approach for all forms of participation.

259 According to Heine and Vest, ‘Murder’, in McDonald and Swaak-Goldman, Aspects (2000), p. 186,
the result, side-effects and preconditions cannot be distinguished due to the collective nature of genocide;
the knowledge requirement must, therefore, be retained.

260 Gee the excellent observations by van der Wilt, JIC], 4 (2006), 256-7.

261 This did not, however, make a difference in casu since the Court considered that the businessman
Van Anraat did not even dispose of sufficient information from which he could have inferred genocidal
intent of his business partner (the Iragi government of Saddam Hussein), see for a discussion and references
van der Wilt, JIC], 6 (2008), 557 ff. supporting the Court’s position, 561 (leaving it open in van der Wilt,
JICJ, 4 (2006), 247-8); see also Zahar and Sluiter, ICL (2008), pp. 494-6.

262 But see in this vein, Akayesu, No. ICTR-96-4-T, para. 541; concurring, Musema, No. ICTR-96-13-T,
para. 182 and main text.

293 See van der Wilt, JIC], 4 (2006), 247 with n. 34.
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interests, in casu the attack against the existence of the group, calls for a restriction that
can only be achieved on the subjective level by requiring a purpose-based intent to
destroy.2¢* Such a restriction will not generate a liability gap, because both the inciter
and the conspirator generally act with the required intent to destroy; in the case of
incitement, this intent is often provoked in the addressees of the inciting conduct. As to
our distinction between different levels of perpetrators, it seems obvious that inciters
and conspirators normally belong to the top- or mid-level of the criminal apparatus.
With regard to JCE (III) and superior responsibility, the case law’s approach in
downgrading the specific intent to either foreseeability (JCE IIT) or negligence (superior
responsibility)?%> demonstrates the common function of both JCE III and superior
responsibility to overcome evidentiary problems.?%¢ Yet, such an approach, in the final
result, means that a superior (who is by definition a top- or at least mid-level
participant) is, on the basis of JCE or superior responsibility, no longer punished as a
(co-) perpetrator (by omission in the latter case) but only as a mere assistant, since only
in this case can knowledge with regard to the genocidal context—instead of a pur-
posed-based intent to destroy on the part of the (top- or at least mid-level) perpetrator
himself—be considered sufficient.?6” Unlike the assistant, the perpetrator, to be char-
acterized as such, must himself possess the (specific) subjective element of the wrongful
act.2°8 If, on the other hand, one holds the superior liable for having negligently failed
to adequately supervise his subordinates (low-level perpetrators) that committed
genocide with (a purpose- or knowledge-based) intent to destroy, he cannot be held
responsible for the commission of genocide by omission, but only for his negligent
failure to supervise, that is, for a conduct which amounts to a form of secondary
participation.?®® For this very reason, the German Vdélkerstrafgesetzbuch (VStGB)270
distinguishes between a principal-like commission by omission for the failure to
prevent the subordinates’ crimes (§ 4) and accomplice liability for the (intentional

264 ¢f. also Schabas, Genocide (2009), p- 319 on incitement.

265 cf. Cryer, ‘Liability’, in Cryer et al., Introduction ICL (2010), p. 384.

266 Tn a similar vein, Danner and Martinez, CalLR, 93 (2005), 152. See also Volume I of this treatise,
pp. 174-6, 230.

267 For the same view, see Cassese et al., ICL (2013), pp. 193-4; see also Schabas, Genocide (2000), p. 312,
where, in this case, he considers ‘complicity, not command responsibility’ as ‘the proper basis for guilt’. In
his subsequent edition (Genocide [2009], pp. 365-6) Schabas also criticizes the conviction of Nahimana by
the ICTR (Nahimana, No. ICTR-99-52-A) on the basis of superior responsibility and states that he ‘could
have been charged as part of a joint criminal enterprise to incite genocide, one for which he would then
readily have been convicted as the directing mind of a notorious radio station whose broadcasts dramat-
ically contributed to the carnage. Such an approach would also more accurately describe his culpability.” On
the relevant case law which seems to follow the same line, see van Sliedregt, JICJ, 5 (2007), 193 ff.

268 For the same result, see van Sliedregt, JIC], 5 (2007), 203-4 considering JCE as a form of participation
and treating it, in fact, as complicity; also Schabas, Genocide (2009), p. 132 when stating that ‘the
commander who simply “should have known” cannot possibly [!] have the specific intent...” (yet not
explicitly distinguishing between perpetration and complicity). Seemingly, Schabas (p. 270) changed his
position on this point, since he assumes that ‘the plain words of the statutes of the ad hoc tribunals and of
the International Criminal Court, recognizing the application of command responsibility to genocide, make
it at least theoretically possible for a superior or commander to be found guilty of genocide where the
mental element was only one of negligence’.

269 Tn this sense, see Arnold, CLF, 14 (2003), 151.

270 Bundesgesetzblatt 2002 1 2254; for an English translation see <http://www.department-ambos.uni-
goettingen.de/index.php/Forschung/uebersetzungen.html> accessed 7 January 2013.
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or negligent) failure to properly supervise the subordinates (§ 13) and to report the
crimes (§ 14).271

(6) The specific elements of the specific intent
(a) ‘to destroy’

The specific intent must be directed at the destruction of the relevant group. The
destruction is the object of the specific intent. Given the peculiar structure of genocide
as a specific intent crime, the destruction need not—objectively—occur, but only—
subjectively—be intended by the perpetrator. While this clearly follows from the
wording of Article II of the Genocide Convention and subsequent provisions, it is
less clear whether ‘destruction’ requires the physical or biological destruction of the
group. This restrictive interpretation is defended by the International Law Commission
(ILC),272 the jurisprudence,?”? and some writers.?’* They rely on the travaux of the
Convention and argue that cultural genocide in the form of destroying a group’s
national, linguistic, religious, cultural, or other existence was ultimately (despite a
proposal by the Ad Hoc Committee) not included in the Convention.?”> Consequently,
the drafters of the ICC Statute excluded acts of cultural genocide as a specific form of
genocide from Article 6 ICC Statute with the exception of ‘forcibly transferring
children of the group to another group’.?”¢ The Krsti¢ TC, invoking the nullum crimen
principle, took the same view, limiting genocide to ‘acts seeking the physical or
biological destruction of all or part of the group’.2”” The Appeals Chamber confirmed
this view.2”8 In a similar vein, the Staki¢ Judgment required a clear distinction between
physical destruction and mere dissolution of a group.?”° In contrast, the Blagojevic and
Joki¢ TC explicitly distinguished between destruction and death, stating that ‘the
physical or biological destruction of a group is not necessarily the death of the group

271 Concurring, Cassese et al., ICL (2013), p. 187; Meloni, JIC], 5 (2007), 637 with n. 108.

272 See 1996 ILC Report, pp. 90-1: ‘As clearly shown by the preparatory work for the Convention, the
destruction in question is the material destruction of a group either by physical or by biological means, not
the destruction of the national, linguistic, religious, cultural or other identity of a particular group’; see also
the earlier statement in Report of the ILC to the General Assembly on the Work of its Forty-First Session,
UN Doc. A/CN.4/SER.A/1989/Add.1 (part 2), p. 102, para. (4).

273 Muhimana, No. ICTR-95-1B-T, para. 497 with further references in n. 456; see also ICJ, Bosnia and
Herzegovina v Yugoslavia, Judgment (26 February 2007), paras. 190, 328; thereto Kref3, EJIL, 18 (2007), 619
ff.; Paul, Kritische Analyse (2008), pp. 289 ft.

274 f. for example, Schabas, Genocide (2009), pp. 271-2; Barboza, ‘International Criminal Law’, in
Recueil des Cours 278 (1999), p. 59; Ratner, ‘The Genocide Convention After Fifty Years’, 92 ASIL
Proceedings (1998), 1, 2. Wilmshurst, ‘Genocide’, in Cryer etal., Introduction ICL (2010), p. 220; Azari,
RSC, 4 (2007), 753 ff.; Paul, Kritische Analyse (2008), pp. 296 ff., 320; Kref3, § 6’, in Joecks and Miebach,
Miinchener Kommentar, vi/ii (2009), mn. 72.

275 Boot, Nullum Crimen (2002), paras. 413-4; see for further references Ambos and Wirth, ‘Genocide
and War Crimes’, in Fischer etal., Prosecution (2001), pp. 791-2; Schabas, Genocide (2009), p. 271;
Wilmshurst, ‘Genocide’, in Cryer et al., Introduction ICL (2010), p. 220.

276 See Section B. (2)(e) and Schabas, Genocide (2009), pp. 207-21 (arguing, at 212, that it ‘was clear that
the issue [of including acts of cultural genocide within Article 6 of the Rome Statute] had hit a nerve with
several countries who were conscious of problems with their own policies towards minority groups,
specifically indigenous peoples and immigrants’ and thus saw their sovereignty endangered).

277 Krstié, No. IT-98-33-T, para. 580. 278 Krsti¢, No. IT-98-33-A, para. 25.

279 Staki¢, No. IT-97-24-T, para. 519.
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members’.28 A forcible transfer may lead to a destruction ‘when this transfer is
conducted in such a way that the group can no longer reconstitute itself—particularly
when it involves the separation of its members. .. 28!

In any case, it is doubtful whether such a restrictive interpretation requiring only
physical or biological destruction is compatible with the wording of the Convention
and the subsequent genocide provisions since they clearly refer to the ‘group, as
such’.282 From this it follows that the crime of genocide is intended to protect not
only the physical existence of the individual members of the group, but the group as a
social entity.?83 The underlying supra-individual concept of genocide, developed and
defended above all by the German Federal Supreme Court (Bundesgerichtshof) and
Federal Constitutional Court (Bundesverfassungsgericht),?8* implies that the intent to
destroy ‘extends beyond physical and biological interpretation’2®> This does not
mean, however, as the Krsti¢ TC apparently misreads,?%¢ that the German courts
deny that Article II(c) of the Convention requires—objectively—a physical destruc-
tion. Rather, the argument is predicated on the necessary distinction between the
actus reus and the mens rea of the crime of genocide, focusing on the latter which
does not limit the offence to the physical destruction of the group. The fact that the
States Parties to the Genocide Convention were not willing to include cultural
genocide as one of the specific forms of the actus reus in the Convention, and may
thus arguably have wanted to limit the essence of genocide to physical destruction,?8”
does not impede a broader interpretation of the specific intent requirement. Therefore,

280 Blagojevi¢ and Joki¢, No. 1T-02-60-T, para. 666. On the inconsistency of the case law of the ICTY, see
also Bummel and Selbmann, HuV-I 19 (2006), 64, 66; Werle, Volkerstrafrecht (2012), mn. 820; Werle,
Principles (2009), mn. 760.

281 Blagojevi¢ and Jokié, No. IT-02-60-T, para. 666.

282 f previously Ambos and Wirth, ‘Genocide and War Crimes’, in Fischer et al., Prosecution (2001),
pp. 791 ft;; critical of this view, Behrens, ‘The Need for a Genocide Law’, in Behrens and Henham, Elements
of Genocide (2013), p. 243 (‘high threshold’).

283 See Section B. (1). For an innovative approach, see Behrens, ‘The Mens Rea of Genocide’, in Behrens
and Henham, Elements of Genocide (2013), pp. 84-6 (advancing a wider interpetration of ‘destruction’,
defining it ‘in relation to the nature of each group’).

284 For further references see Ambos and Wirth, ‘Genocide and War Crimes’, in Fischer etal.,
Prosecution (2001), p. 791 in n. 122; Judgment of the German Federal Constitutional Court (BVerfG),
NJW, 54 (2001), 1848; detailed on the German jurisprudence Werle, ‘Rechtsprechung zur Zerstor-
ungsbsicht’, in Hettinger etal., FS Kiiper (2007), pp. 675 ff.; concurring, Safferling, ‘Special Intent
Requirement’, in Safferling and Conze, Genocide Convention (2010), pp. 175-6; dissenting Paul,
Kritische Analyse (2008), pp. 293 ff.; Kref3, § 6, in Joecks and Miebach, Miinchener Kommentar, vi/ii
(2009), mn. 72, 89-90.

285 German Federal Constitutional Court (BVerfG), NJW, 54 (2001), 1850 (‘Die Zerstorungsabsicht wird
ebenfalls weiter verstanden als physisch-biologische Vernichtung’; English translation quoted according to
Krstié, No. IT-98-33-T, para. 579); similar, Blagojevi¢ and Jokié, No. IT-02-60-T, para. 666; KrajiSnik, No.
IT-00-39-T, para. 854; Werle, ‘Rechtsprechung zur Zerstérungsbsicht’, in Hettinger et al., FS Kiiper (2007),
pp. 688-9; against this view, however, see Prosecutor v Blagojevi¢ and Jokié, No. IT-02-60-A, para. 123 with
n. 337 (‘displacement is not equivalent to destruction’); critical of an extensive interpretation, Schabas, LJIL,
18 (2005), 874; Gallagher, LJIL, 18 (2005), 538-9.

286 Krsti¢, No. IT-98-33-T, para. 579 quoting the German Federal Constitutional Court (BVerfG) only
selectively.

287 f. Ntanda Nsereko, ‘Genocide’, in McDonald and Swaak-Goldman, Substantive and Procedural
Aspects (2000), p. 128, states that ‘these acts [that constitute genocide] underscore the fact that the essence
of genocide is the physical destruction or decimation of the group’.
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it is correct that the German Federal Constitutional Court affirms that the ‘text of the
law does not...compel the interpretations that the culprit’s intent must be to
exterminate physically... members of the group’?®® Such a broader interpretation
also conforms to the fact that the actual destruction of peoples often begins with
vicious assaults on culture, particular languages, and religious and cultural monu-
ments and institutions. Thus, such acts will often indicate the perpetrators’ intent to
destroy.

Historically, the notion ‘as such’ was—at least as intended by Venezuela, which
suggested the amendment—meant to express the motive of the agent(s).?%° William
Schabas therefore distinguishes ‘between what might be called the collective motive
and the individual or personal motive’ and requires ‘a racist or discriminatory motive,
that is, a genocidal motive’2®® However, the original, more explicit formulation
expressing certain motives (‘on grounds of the national or racial origin, religious belief,
or political opinion’) was finally not adopted,?®! and this speaks strongly against the
inclusion of motives in the (subjective side) of the crime.?°? Apart from that, motive
and (genocidal) intent are two different things.?® This is also acknowledged by the case
law.2°¢ While the motive inquires about the reasons behind a certain conduct (‘why’),
the intent merely goes to the psychological state of mind during the act. Thus, the fact
that the perpetrators may act with motives other than destruction does not exclude the
existence of genocidal intent.?%>

288 German Federal Constitutional Court (BVerfG), NJW, 54 (2001), 1850-1 (‘Im volkerrechtlichen
Schrifttum wird der Vélkermordtatbestand zum Teil als auf die physisch-biologische Vernichtung einer
geschiitzten Gruppe bzw. einer substantiellen Zahl ihrer Mitglieder beschrankt gesehen. Dies ist nach dem
Wortlaut der Vorschrift jedoch nicht zwingend’). Against such a restriction, see also Kref3, ICLR, 6 (2006),
487; thereto also Demko, SZIER (2009), 243 ff.

289 ¢f. Schabas, Genocide (2009), pp. 294 ft; Boot, Nullum Crimen (2002), para. 388. Hiibner, Vilk-
ermord (2004), p. 164; Lidders, Vélkermord (2004), pp. 143 ff.

290 Schabas, Genocide (2009), p- 306.

21 Tt was proposed by the UN Ad Hoc Committee but finally rejected by the Sixth Committee, cf. Drost,
Genocide (1959), pp. 33, 39, 83; Planzer, Genocide (1956), 94.

292 f. Ambos, Der Allgemeine Teil (2002/2004), p. 412; essentially in the same vein, Wilmshurst,
‘Genocide’, in Cryer et al., Introduction ICL (2010), pp. 222-3; Paul, Kritische Analyse (2008), pp. 279 ff.

293 See Volume I of this treatise, pp. 268-9.

294 Kayishema and Ruzindana, No. ICTR-95-1-A, para. 161; Jelisi¢, No. IT-95-10-A, para. 49;
Niyitegeka, No. ICTR-96-14-A, para. 52 (thereto Kim, ICLR, 5 (2005), 438-9); Prosecutor v Kvocka
et al., No. IT-98-30/1-A, Appeals Chamber Judgment, para. 106 (28 November 2005); Muvunyi, No.
ICTR-2000-55A-T, para. 479; Prosecutor v Limaj et al., No. IT-03-66-A, Appeals Chamber Judgment,
para. 109 (27 September 2007); thereto also Mettraux, Crimes (2005), p. 211; Zahar and Sluiter, ICL
(2008), p. 180; concurring, Mugwanya, Genocide (2007), pp. 155-6; dissenting Behrens, JICJ, 10
(2012), 514 ff, who considers that ‘specific motives can occupy so strong a place in the mind of the
perpetrator that they may even replace genocidal intent’. For Behrens the specific genocidal intent is
actually a motive, distinct from other motives in that it is codified by the Genocide Convention
(p. 510: ‘the destruction of the group, in whole or in part, is the aim of the perpetrator and therefore a
motive which has become part of the crime of genocide’), that is, a ‘motive whose existence must be
proven by the prosecution beyond reasonable doubt’ (p. 522). In my view, this is confusing intent and
motive.

295 Niyitegeka, No. ICTR-96-14-A, para. 53; concurring, Prosecutor v Simba, No. ICTR-01-76-T, Trial
Chamber Judgment and Sentence, para. 412 (13 December 2005); essentially in a similar vein Hiibner,
Volkermord (2004), pp. 165 ff.; Luders, Vilkermord (2004), p. 145; Mettraux, Crimes (2005), pp. 210-1;
Mugwanya, Genocide (2007), p. 232.
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(b) ‘in whole or in part’

While there was disagreement as to the requirement of the intent to destroy the whole
group during the negotiation of the Convention,?*¢ it is now clear from the wording of
Article IT and the subsequent provisions that it is sufficient that the intent be directed at
the destruction of the group ‘in part’. It is still unclear, though, what exactly a
‘destruction in part’ means, in other words, how many members of the group must
potentially be targeted. The following sub-issues may be formulated:

(1) Is it necessary to intend the destruction of a significant number of members of
the group (quantitative element)?

(2) Would it be sufficient to intend to destroy a significant section of the group, for
example, the leaders (qualitative element)?

(3) Would it be sufficient to intend to destroy a reasonably significant number or
section of a part of a group?

As to the first question the answer must clearly be in the affirmative. As early as 1960
Nehemia Robinson had defined genocide as aimed at destroying ‘a multitude of
persons of the same group,” as long as the number is ‘substantial’2®” The Whitaker
1985 Expert Report referred to ‘a reasonably significant number, relative to the total of
the group as a whole’.2%® These definitions were in fact adopted by the international
instruments.?*® The ILC refers to a ‘substantial part of the group’.3%° The ICTR spoke,
inter alia, of a ‘considerable number of individuals’*°! During the ICC Preparatory
Commission negotiations it was noted that ‘the reference to “intent to destroy, in whole
or in part...” was understood to refer to the specific intention to destroy more than a
small number of individuals. ..’,302 that is, no specific number of victims is required.3%?
Critics of this quantitative threshold often do not sufficiently distinguish between the

296 Schabas, Genocide (2009), pp. 273 ff.

297 Robinson, Genocide Convention (1960), p- 63; see also Kref3, ‘§ 6’, in Joecks and Miebach, Miinchener
Kommentar, vi/ii (2009), mn. 74; Gaeta, ‘Genocide’, in Schabas and Bernaz, Routledge Handbook (2011),
p- 113; Cassese et al., ICL (2013), p. 121; for this numerical approach cf. also Behrens, ‘The Mens Rea of
Genocide’, in Behrens and Henham, Elements of Genocide (2013), pp 86-9; Prosecutor v Bagosora et al., No.
ICTR-98-41-T, Trial Chamber Judgment, para. 2115 (18 December 2008).

298 Benjamin Whitaker, Revised and Updated Report on the question of the Prevention and Punishment
of the Crime of Genocide, UN Doc. E/CN.4/Sub.2/1985/6, p.16, para. 29.

299 Draft Code 1996, UN-YB ILC 1996 II, 2, 44 (‘substantial part of the group’); Kayishema and
Ruzindana, No. ICTR-95-1-T, para. 97 (‘The Trial Chamber opines, therefore, that “in part” requires the
intention to destroy a considerable number of individuals who are part of the group’); Bagilishema, No.
ICTR-95-1A-T, para. 64 (‘at least a substantial part’); in the same vein Muvunyi, No. ICTR-2000-55A-T,
para. 479; also Zahar and Sluiter, ICL (2008), p. 175.

300 Draft Code 1996, UN-YB ILC 1996 I, 2, 44.

301 Kayishema and Ruzindana, No. ICTR-95-1-T, para. 97; see also Bagilishema, No. ICTR-95-1A-T,
para. 64 (‘at least a substantial part’).

302 Draft Statute for the ICC. Part 2. Jurisdiction, Admissibility and Applicable Law, UN Doc. A/AC.249/
1998/CRP.8, p. 2, n.1; cf. Schabas, ‘Article 6’, in Triffterer, Commentary (2008), mn. 9 with references.

303 Muhimana, No. ICTR-95-1B-T, paras. 498, 514 (‘no numeric threshold’); Ndindabahizi, No. ICTR-
2001-71-1, para. 471 (‘only a single person was killed’); Prosecutor v Setako, No. ICTR-04-81-T, Trial
Chamber Judgment and Sentence para. 466 (25 February 2010).
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objective and subjective level, thereby ignoring that the said threshold only refers to the
perpetrator’s intent.304

In this context it was also argued that it is not necessary ‘to intend to achieve the
complete annihilation of a group from every corner of the globe’;>% rather it suffices to
intend to destroy a geographically limited part of a group.>°® The Krsti¢ TC considered
the decisive factor to be that the perpetrators seek ‘to destroy a distinct part of the group
as opposed to an accumulation of isolated individuals within it’ and that they ‘view the
part of the group they wish to destroy as a distinct entity which must be eliminated as
such’.3%7 Under these circumstances, ‘the killing of all members of the part of a group
located within a small geographical area, although resulting in a lesser number of
victims, would qualify as genocide’.3%8 In turn, if the members of the group were only
killed selectively over a broad geographical area, the specific intent requirement would
be missing.3%® The ICTY AC confirmed the quantitative concept as a ‘necessary and
important starting point’,>!° given that the perpetrator’s genocidal intent will ‘always
be limited by the opportunity presented to him’.3!! In general terms, the number of the
individuals targeted must be evaluated in relation to the size of the entire group>'? and
on a case-by-case basis.?!3

The second question, regarding the qualitative element, has also been answered in
the affirmative. The Whitaker Report previously referred explicitly to ‘a significant
section of a group, such as its leadership’.31* This statement has been adopted by the
ICTY Prosecutor3'®> and the Chambers.31¢ It is doubtful, however, whether the
intention to destroy the leadership of a particular group constitutes genocidal intent
if it remains an isolated act, that is, if it does not entail the complete disappearance
or termination of the group. In other words, the consequences for the ‘group as
such’ must be taken into account. One may, in accordance with the 1994 Report of
the Commission of Experts, argue that ‘the attack on the leadership must be viewed

304 Gee by way of example the discussion of the problem by Cassese, ‘Genocide’, in Cassese et al., Rome
Statute, i (2002), pp. 347-8 referring to Sadat Wexler, Model Draft Statute (1998), p. 5; cf. also Cassese et al.,
ICL (2013), p. 129.

305 Draft Code 1996, UN-YB ILC 1996 II, 2, 45; thereto also Mettraux, Crimes (2005), p. 217.

306 Krstié, No. IT-98-33-T, paras. 560, 589; Jelisi¢, No. IT-95-10-T, para. 83; ICJ, Bosnia and Herzegovina
v Yugoslavia, Judgment 26.2.2007, para. 199; BGHSt 45, 64 (81); BVerfG, NJW, 54 (2001), 1850-1;
Mettraux, Crimes (2005), pp. 218-9; Safferling, ‘Special Intent Requirement’, in Safferling and Conze,
Genocide Convention (2010), p. 177; Paul, Kritische Analyse (2008), pp. 315 ff.; Kref3, ‘§ 6, in Joecks and
Miebach, Miinchener Kommentar, vi/ii (2009) mn. 77.

307 Krstié, No. IT-98-33-T, para. 590 (emphasis added). Critical of this additional requirement, Zahar
and Sluiter, ICL (2008), p. 178; Kolb, ‘Droit international pénal’, in Kolb, Droit international pénal (2008),

p. 87.
308 Krstic, No. IT-98-33-T, para. 590. 309 Krsti¢, No. IT-98-33-T, para. 590.
310 Krsti¢, No. IT-98-33-A, para. 12. 311 Krstié, No. IT-98-33-A, para. 13.
312 Krstié, No. IT-98-33-A, para. 12. 313 Krstic, No. IT-98-33-A, para. 14.

3

=

* Whitaker, Crime of Genocide, UN Doc. E/CN.4/Sub.2/1985/6, para. 29; critical of this ‘functional
approach’, Behrens, ‘The Mens Rea of Genocide’, in Behrens and Henham, Elements of Genocide (2013),
pp. 89-93 (arguing, inter alia, that this approach discriminates among members of a group, p. 92).

315 Prosecutor v Karadzi¢ and Mladié, No. IT-95-18-R61 and No. IT-95-5-R61, Transcript of Hearing,
p- 24 (27 June 1996).

316 Sikirica, No. IT-95-8-T, paras. 65, 76; Jelisi¢, No. IT-95-10-T, para. 79-82; Krsti¢, No. IT-98-33-T,
para. 587; also Krsti¢, No. IT-98-33-A, para. 12; thereto also Mettraux, Crimes (2005), pp. 221 ft.; Kref3,
ICLR, 6 (2006), 490-1.
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in the context of the fate of what happened to the rest of the group’.®!” In this sense,
the attack concerns a significant section of the group only if it entails serious
consequences for its existence.

The third question came up in Krsti¢. The Trial Chamber, taking Bosnian Muslims as
the protected group,®!8 had to decide whether the Bosnian Muslim men of military age
of the town of Srebrenica ‘represented a sufficient part of the Bosnian Muslim group so
that the intent to destroy them qualifies as an ‘intent to destroy the group in whole or in
part’.3!? In light of the criterion mentioned earlier, it answered this question in the
affirmative since the ‘Bosnian Serb could not have failed to know... that this selective
destruction of the group would have a lasting impact on the entire group,’ they ‘had to
be aware of the catastrophic impact that the disappearance of two or three generations
of men would have on the survival of a traditionally patriarchal society....’. It was
sufficient that ‘[t]he Bosnian Serb forces knew ... that the combination of those killings
with the forcible transfer of the women, children and elderly would inevitably result in
the physical disappearance of the Bosnian Muslim population at Srebrenica’.32° In fact,
the Chamber referred to the Bosnian Muslims of the Srebrenica community as being a
‘part’ of the group of Bosnian Muslims.

Against this background, the question arises as to how small a ‘part’ of a protected
group can possibly be to still constitute the object of protection of the crime. It is
clear that by narrowing down the concept of group to very small parts or units of a
broader group, the scope of the crime may become in fact unlimited. By considering
the Bosnian Muslim men of Srebrenica as part of the group of Bosnian Muslims, the
Chamber, in fact, performed a double reduction of the actus reus: it reduced the
Bosnian Muslims to the ones living in Srebrenica and further to the Bosnian Muslim
men of Srebrenica.3?! Thus, in fact, the Chamber analysed whether the Serbs intended
to destroy a part—the Bosnian Muslim men of Srebrenica—of a part—the Bosnian
Muslims of Srebrenica—of the group of Bosnian Muslims. One could even argue that it
constitutes a further reduction of the group concept if the Chamber refers to Bosnian
Muslims, instead of Muslims as a religious group as such.

Be that as it may, the discussion shows that it is necessary to delimitate more clearly
what is meant by ‘in whole or in part’. This is even more true if, once again, one keeps
in mind the structure of the offence as a crime of intention (Absichtsdelikt), that is, an
offence where the specific mens rea of the perpetrator prevails over and exceeds the
actus reus. Again, it needs to be emphasized that the perpetrator need not objectively
destroy a group ‘in whole or in part’ but only intend to do so.

317 Final Report of the Commission of Experts Established pursuant to Security Council Resolution 780
(1992), UN Doc. S/1994/674, para. 94. See also Krsti¢, No. IT-98-33-A, para. 12 (‘emblematic’, ‘essential to
its survival’), para. 28 (‘long-term impact’).

318 Kysti¢, No. IT-98-33-T, para. 591; critically, Schabas, CardozoLR, 27 (2006), 1716; Behrens, ‘The
Mens Rea of Genocide’, in Behrens and Henham, Elements of Genocide (2013), pp. 93-5 (critical of the
lowering of the threshold for genocidal commission entailed by the ‘geographical approach’).

319 Krstié, No. IT-98-33-T, para. 581; concurring, ICJ, Bosnia and Herzegovina v Yugoslavia, ]udgment
(26 February 2007), para. 296.

320 Krstié, No. IT-98-33-T, para. 595.

321 Critical, Kref3, § 6, in Joecks and Miebach, Miinchener Kommentar, vifii (2009), mn. 77.
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The Appeals Chamber dismissed the appeal based on these considerations, claiming
that the Defence misunderstood the Trial Chamber’s analysis.>??2 In the Appeals
Chamber’s view, the Trial Chamber did not view the Bosnian Muslim men of military
age of Srebrenica, as understood by the Defence and also by this author, as part of the
Bosnian Muslim population of Srebrenica; it rather treated the killing of the men of
military age, correctly in the Appeals Chambers view, as evidence from which to infer
the requisite genocidal intent with regard to all the Bosnian Muslims of Srebrenica.323
At least, the Appeals Chamber concedes that the Trial Chamber used ‘imprecise
language’.>2 In any case, with these considerations of the Appeals Chamber, it should
be clear that there are limits to the expansion of the genocide offence by reducing the
size of the protected groups more and more that is, a certain (quantitative) threshold
must always exist.32°

With regard to our third question, this means that the intent to destroy a relatively
significant number, or section of a part of a group is not sufficient to constitute the
requisite genocidal intent. Generally, in such borderline cases an overall, case-by-case
approach should be employed, taking into consideration the quantitative and qualita-
tive criteria discussed.>2°

(c) ‘a group’

The perpetrator’s intent must be directed towards the destruction of a ‘group’. Groups
consist of individuals and therefore, destructive action must ultimately be taken and
directed against individuals. However, these individuals are not important per se; they
are important only as members of the group to which they belong.>2” They must be

322 Krstié, No. IT-98-33-A, paras. 19 ff. (19).

323 Krstié, No. 1T-98-33-A, paras. 19 ff. (19); in a same vein seemingly Safferling, ‘Special Intent
Requirement’, in Safferling and Conze, Genocide Convention (2010), p. 177.

324 Krstié, No. IT-98-33-A, para. 22.

325 In a similar vein, Liiders, Vélkermord (2004), pp. 137 ff. From this it may follow that the attacks in
Darfur do not amount to genocide for lack of the respective intent, cf. Darfur Report, para. 513 (‘The fact
that in a number of villages attacked and burned by both militias and Government forces the attackers
refrained from exterminating the whole population that had not fled, but instead selectively killed groups of
young men, is an important element.’). Notwithstanding, the arrest warrant against Sudanese president
Al Bashir goes to genocide (Prosecutor v Al Bashir, No. ICC-02/05-01/09, Second Decision on the
Prosecution’s Application for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, 12 July 2010,
para. 5 ff.: ‘Al Bashir acted with dolus specialis/specific intent to destroy in part the Fur, Masalit and
Zaghawa ethnic groups’); cf. also Darfur Report, para. 520, where it is considered possible ‘that in some
instances single individuals, including Government officials, may entertain a genocidal intent, or in other
words, attack the victims with the specific intent of annihilating, in part, a group perceived as a hostile
ethnic group’. The mainstream literature also considers that the Darfur attacks constitute genocide
(Udombana, IntLawyer, 40 (2006), 42; Mathew, FloridaJIL, 8 (2006), 547; Jack, PennStateILR, 24 (2006),
707; Luban, CJIL, 7 (2006), 315; Ice, DenverJILP, 38 (2009), 193 ff.); leaving the decision to the judges
Schabas, CardozoLR, 27 (2006), 1720; on the groups affected by the Darfur attacks see Hong, VirgJIL, 49
(2010), 257 ff., who considers that the current definition of genocide makes it impossible to find ‘specific
intent within the mixed-up reality of a postcolonial civil conflict’.

326 Essentially in the same vein, see Paul, Kritische Analyse (2008), pp. 308 ff. (315); for a combined
approach, see also Mugwanya, Genocide (2007), pp. 153 ff., 157; also Popovic et al., No. IT-05-88-T, paras.
831-3.

327 Robinson, Genocide Convention (1960), p. 58; Demko, SZIER (2009), 226-7, 229.
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targeted because of their membership in the group.3?® In other words, the ulterior
victim of genocide is the group, although its destruction necessarily requires the
commission of crimes against its members, that is, against the individuals belonging
to that group.>?® Thus, as said before®*® and closing the circle, the crime of genocide
aims to protect the group as a social, supra-individual entity, ‘as such’ and thus protect
its members as part of this entity.33!

328 Akayesu, No. ICTR-96-4-T, para. 521 (‘Thus, the victim is chosen not because of his individual
identity, but rather on account of his membership of a national, ethnical, racial or religious group. The
victim of the act is therefore a member of a group, chosen as such, which, hence, means that the victim of
the crime of genocide is the group itself and not only the individual.’). See also Kayishema and Ruzindana,
No. ICTR-95-1-T, para. 97; Stakic, No. IT-97-24-T, para. 520 (intent ‘to destroy the targeted group in whole
or in part as a separate and distinct entity’); Cassese etal.,, ICL (2013), p. 123. Proposing that genocide
should be considered as a crime ‘against the family as a component of the group rather than against
the group itself” (p. 117), Fournet, Genocide and Crimes Against Humanity (2013), p. 112-9; Behrens, ‘The
Mens Rea of Genocide’, in Behrens and Henham, Elements of Genocide (2013), pp. 80-2.

329 Sikirica, No. IT-95-8-T, para. 89.

330" See Section A. (2).

31 Sikirica, No. IT-95-8-T, para. 89; Krajisnik, No. IT-00-39-T, para. 856; Liiders, Vilkermord (2004),
pp. 140 ff.; Mettraux, Crimes (2005), pp. 231-2; Werle, Volkerstrafrecht (2012), mn. 816; Werle, Principles
(2009), mn. 756; Azari, RSC, 4 (2007), 759; Paul, Kritische Analyse (2008), pp. 274 ff.



Chapter II

Crimes against Humanity

*The full chapter bibliography can be downloaded from http://ukcatalogue.oup.com
/product/9780199665600.do.

A. Introduction
(1) Legal history and concept!

The concept of crimes against humanity goes back to the Declaration of 28 May 1915
by the governments of France, Great Britain, and Russia, relating to the massacres of
the Armenian population in Turkey. The declaration described the atrocities as ‘crimes
against humanity for which all members of the Turkish Government will be held
responsible together with its agents implicated in the massacres’.? Of course, the
novelty was that the crimes were committed by citizens of a state against their own
fellow citizens, not against those of another state. Similarly, in the Nuremberg trials
‘crimes against humanity’ were dealt with as crimes committed by Germans against
fellow Germans.> While, however, such a crime did not exist formally in international
law at the time of commission of the Nazi atrocities (i.e. mainly between 1939 and
1945), the concept of a ‘crime against humanity’ certainly has historical roots in at least
three instruments: the ‘Martens Clause’ of the 1899 and 1907 Hague Conventions,*
referring to the ‘laws of humanity’; the previously mentioned Joint Declaration of 28
May 1915, condemning ‘crimes against humanity and civilization’ as well as the 1919
Report of the Commission on the Responsibility of the Authors of War, supporting
individual criminal responsibility for violations of the laws of humanity’.® These
principles have traditionally been understood broadly, perhaps even going so far as

! This section draws on Ambos, ‘Crimes Against Humanity’, in Sadat, Convention (2011), pp. 279-82.

2 cf. Schwelb, BritYBIntL, 23 (1946), 181. See also Cerone, NewEngJIntCompL, 14 (2008), 191-2.

3 cf. Article 6(c) IMT Statute and Clark, ‘Crimes against Humanity at Nuremberg’, in Ginsburgs and
Kudriavtsev, The Nuremberg Trial (1990), pp. 195-8.

4 The Preamble to the Convention with Respect to the Laws and Customs of War on Land, 29 July 1899,
32 Stat 1803 and the Preamble to the Convention Respecting the Laws and Customs of War on Land, with
annexed Regulations, 18 October 1907, 36 Stat 2277 specify that in cases not included in the Hague
Regulations, ‘the inhabitants and the belligerents remain under the protection and the rule of the principles
of the law of nations, as they result from the usages established among civilized peoples, from the laws of
humanity, and the dictates of the public conscience’. The Martens Clause is named after the Russian
diplomat who drafted it: Bassiouni, Crimes against Humanity (1999), p. 62, n. 81.

> cf. Schwelb, BYDIL, 23 (1946), 181; see also UNWCC, History (1948), p. 35.

¢ The 1919 Report Presented to the Preliminary Peace Conference by the Commission on the Respon-
sibility of the Authors of War and on Enforcement of Penalties for Violations of the Laws and Customs of
War, recommended the establishment of a high tribunal to try persons belonging to enemy countries who
were guilty of ‘offences against the laws and customs of war or the laws of humanity’, excerpted in
Bassiouni, Crimes against Humanity (1999), pp. 553-65.
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to treat crimes against humanity in an equivalent manner to human rights and
encompassing a wide range of conduct, performed by either state or non-state actors,
and in times of war or peace.” In any case, it is fair to argue in light of the three
instruments just mentioned that crimes against humanity had already been embedded
in customary international law before the Nuremberg trials.

However, the definition of crimes against humanity in modern ICL instruments has
thus far been vague and, in many respects, inconsistent. Thus, for example, while Article
5 ICTY Statute maintains the traditional link to armed conflict (‘committed in armed
conflict, whether international or internal in character’), drawing on Article 6(c) IMT
Statute (‘before or during the war’), Article 3 ICTR Statute codifies crimes against
humanity as a mere peace crime committed ‘as part of a widespread or systematic
attack against any civilian population on national, political, ethnic, racial or religious
grounds’. We will return to this in more detail later.” Both provisions cover the same
underlying acts, without, however, defining them more precisely. A more refined
definition of crimes against humanity, taking into account historical development and
case law, was only achieved with Article 7 of the ICC Statute. This provision will
therefore form the basis of our analysis. Of course, to understand the rationale of crimes
against humanity, more in-depth scrutiny is required, going beyond the mere analysis of
the positive law. History teaches us that the state has always had an important role in the
organization and actual commission of crimes against humanity. Indeed, historical facts
lend a strong argument to a conceptualization of crimes against humanity as a state
crime in the sense of Richard Vernon’s classical definition: ‘a moral inversion, or
travesty, of the state’;!° ‘an abuse of state power involving a systematic inversion of
the jurisdictional resources of the state’;!! ‘a systematic inversion: powers that justify the
state are, perversely, instrumentalized by it, territoriality is transformed from a refuge to
a trap, and the modalities of punishment are brought to bear upon the guiltless’.!2

The problem with this definition is that it is limited to the classical relation between a
state and its citizens residing in its own territory, leaving out other extraterritorial state-
citizen relations and relations between a state and foreign citizens.!> In addition, the
definition does not account for non-state actors, at least not explicitly. One may replace
‘state’ by ‘non-state actor’ to accommodate the concept to the now recognized standing
of the latter as a potential perpetrator of crimes against humanity. This simple substi-
tution seems inadequate, however, since there is clearly a difference between a state’s
obligation under international law to guarantee the rule of law and protect its citizens
and a similar (emerging) duty of a non-state actor over the territory under its control. All
in all, it is therefore more convincing to develop a concept of crimes against humanity
while downplaying the focus on the entity behind these crimes. This does not deny
the eminent political connotation of crimes against humanity; indeed it stresses the
‘distinctive perversion of politics’** underlying crimes against humanity. It takes up

7 cf. Paust et al., ICL (2007), p. 703. 8 ¢f. Robinson, AJIL, 93 (1999), 44.
9 See Section B. (1)(a). 10 Vernon, JPP, 10 (2002), 233.
1 Vernon, JPP, 10 (2002), 242. 12 Vernon, JPP, 10 (2002), 245.

13 Gee the convincing criticism of Luban, YaleJIL, 29 (2004), 94 with fn. 28.
14 Luban, YaleJIL, 29 (2004), 94 with fn. 28.
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David Luban’s idea of crimes against humanity as ‘politics gone horribly wrong’,!> as
‘politics gone cancerous’,'® launching a double assault on individuality (the individual
and political ‘quality of being human’, ‘humanness’) and groups (‘the set of individuals’,
‘sociability’, ‘humankind’):'”

First the phrase ‘crimes against humanity’ suggest offenses that aggrieve not only
the victims and their own communities, but all human beings, regardless of their
community. Second, the phrase suggests that these offences cut deep, violating
the core humanity that we all share and that distinguishes us from other natural
beings.!®

[TThe humanness that crimes against humanity violates lies in our status as political
animals.. .. crimes against humanity offend against that status in two ways: by per-
verting politics, and by assaulting the individuality and sociability of the victims in
tandem.!®

[Clrimes against humanity ... represent an affront to our nature as political ani-
mals, our double character as unsociably social individuals who combine self-aware-
ness and self-interest with a natural need for society of others...crimes against
humanity assault our individuality by attacking us solely because of the groups to
which we belong, and they assault our sociability by transforming political commu-
nities into death traps.2°

(2) Protected legal interests

As argued in Volume I of this treatise?! the use of criminal law as an instrument of
social control presupposes that the conduct criminalized actually causes harm to legal
interests (‘Rechtsgiiter’) which a given society considers important enough to be
protected by means of criminalization. While crimes against humanity, being inter-
national crimes, constitute a threat to the collective legal interests of international peace
and security,?? they also affect more concrete individual legal interests such as life,
bodily integrity, liberty, and personal autonomy and thus ultimately protect human
dignity.?®

‘Crimes against humanity’, understood in this way, intend to provide penal protec-
tion against the transgression of the most basic laws protecting our individuality as
political beings and our social entity as members of political communities. The
transgressor, that is, the criminal against humanity, becomes an enemy and legitimate
target of all humankind,?* a hostis humani generis, who, in principle, anyone (‘the
people’) may bring to justice. While this conclusion gives rise to certain concerns with

15 Luban, YaleJIL, 29 (2004), 108. 16 Luban, YaleJIL, 29 (2004), 116.

17 Luban, YaleJIL, 29 (2004), 86 ff. Vernon, JPP, 10 (2002) while critical of the element of humanness
(see 237), shares the idea of an attack on humankind in the sense of entity and diversity (cf. 238 ft.).

18 Luban, YaleJIL, 29 (2004), 86 (footnote omitted). 19 Luban, YaleJIL, 29 (2004), 120.

20 Luban, YaleJIL, 29 (2004), 159-60.

21 Volume I of this treatise, pp. 60 ff. (on the protection of ‘Rechtsgiiter’ and the prevention of harm as
the overall function of criminal law).

22 See the Preamble of the ICC Statute, para. 3. 23 See Volume I of this treatise, p- 66.

24 Luban, YaleJIL, 29 (2004), 160; for the same consequence Vernon, JPP, 10 (2002), 234.
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regard to the possible exclusion of ‘public enemies’?® from the rule of law,2° the
underlying concept of crimes against humanity is convincing, in that it explains the
essence of these crimes without invoking a merely positivist analysis, and in that it
avoids overinclusiveness by criminalizing only violations of the most fundamental
human rights. Such an approach is also convincing from a methodological perspective,
since it makes clear that the quest for a correct and rational construction of the law
(‘right law’) must take precedence over pure policy considerations. Thus, there seems
to be at least some common ground as to what amounts to crimes against humanity
and what the prosecutor has to prove.

(3) Structure of the crime (Article 7 ICC Statute)

Article 7 represents both a ‘codification” and a ‘progressive development’ of inter-
national law within the meaning of Article 13 UN Charter.?” It unites the distinct legal
features which may be thought of as the ‘common law’ of crimes against humanity.?8
Concretely speaking, Article 7(1) provides for the context element (‘committed as
part of a widespread or systematic attack directed against any civilian population,
with knowledge of the attack’), and the underlying acts?® listed in para. 2 provide for
their definition. All these elements will be analysed in more detail in the following
sections.

25 Readers with a ‘civil law’ background will recall the polemical and controversial debate over the
creation of a criminal law for enemies (‘Feindstrafrecht’, ‘derecho penal del enemigo’, ‘diritto penal del
nemico’) taking place in particular in continental Europe and Latin America and directed in particular at
terrorist offenders. Such a special criminal law is to be rejected (see for a fairly full account the two
volumes of Cancio and Gémez-Jara, Derecho penal del enemigo (2006); see also Donini and Papa, Diritto
penal del nemico (2007)). For this author’s view see: ‘Feindstrafrecht’, SchwZStR, 124 (2006), 1-30; in
Spanish in Cancio and Gémez-Jara, Derecho penal del enemigo (2006), i, pp. 119-62; updated version in
Ambos, El derecho pénal (2007), pp. 81-145; in Italian in Donini and Papa, Diritto penal del nemico
(2007), pp. 29-64.

26 Luban himself admits that his crimes against humanity concept may give rise to a dangerous people’s
(vigilante) justice and jurisdiction (Luban, YaleJIL, 29 (2004), 140, 160); he proposes to counter such
potential abuses by delegating the ius puniendi to national and international tribunals which satisfy the
minimum standards of ‘natural justice’, that is, guarantee a fair trial (Luban, YaleJIL, 29 (2004), 142-3, 145,
160).

27 See also Clark, ‘Crimes Against Humanity’, in Clark, Feldbrugge, and Pomorski, International and
National Law (2001), 139-56.

28 Luban, YaleJIL, 29 (2004), 93 ff,, summarizing these legal features as follows (at 108): ‘crimes against
humanity are international crimes committed by politically organized groups acting under color of policy,
consisting of the most severe and abominable acts of violence and persecution, and inflicted on victims
because of their membership in a population or group rather than their individual characteristics’.

2% [M]urder; extermination; enslavement; deportation or forcible transfer of population; imprisonment
or other severe deprivation of physical liberty in violation of fundamental rules of international law; torture;
rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form of
sexual violence of comparable gravity; persecution against any identifiable group or collectivity on political,
racial, national, ethnic, cultural, religious, gender..., or other grounds that are universally recognized as
impermissible under international law, in connection with any act referred to in this paragraph or any
crime within the jurisdiction of the Court; enforced disappearance of persons; the crime of apartheid; other
inhumane acts of a similar character intentionally causing great suffering, or serious injury to body or to
mental or physical health.’
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B. The Context Element
(1) General remarks

There was a permanent struggle on the part of the respective drafters and judges to
meet what, in their view, was the correct understanding of crimes against humanity
and, at the same time, to balance this understanding with state sovereignty. For this
reason, awareness of the origins and history of the distinct (sub-)elements of the
context element is necessary to properly assess their respective legal significance and
correctly understand the rationale of the context element. The so-called war or armed
conflict nexus has played a particular role in this development.3°

(a) From the war nexus to a policy element

(i) The Nuremberg Charter and Control Council Law No. 10

When crimes against humanity were defined for criminal law purposes for the first
time in the Nuremberg Charter, the context element was different from the one
contained in Article 7 ICC Statute. Article 6(c) of the Nuremberg Charter requires
that the individual act—for example, a murder—be committed ‘in execution or con-
nection with any crime within the jurisdiction of the tribunal (i.e., crimes against peace
or war crimes)’.3! Moreover, it requires that the victims be civilians. Both the so-called
war nexus and the qualification of possible victims as civilians can be explained by the
origin of crimes against humanity within the law of armed conflict.>> The Martens
Clause, which is commonly cited as the first appearance of the concept of crimes
against humanity,*? is found in a treaty on the law of war, namely the 1907 Hague
Convention (IV).>* Another reason for the requirement of the war nexus was one of
state sovereignty and non-intervention: without such a nexus, so it was argued, crimes
against humanity would infringe on the principle of non-intervention.3> The war nexus
so understood amounted to the international element of crimes against humanity. Yet,
against this view, it was always held that the Nuremberg Charter’s war nexus never
constituted a material element of crimes against humanity but merely a precondition
for the IMT’s jurisdiction,?® a view which gained increasing support in subsequent
codifications and case law.3” In any case, the nexus requirement was not even strictly

30 In this section I draw on Ambos and Wirth, CLF, 13 (2002), especially 3-15.

31 Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis
(1945), including the Charter of the International Military Tribunal, (1951) 82 UNTS 280.

32 ¢f. Prosecutor v Tadié, No. IT-94-1-T, Trial Chamber Opinion and Judgment, para. 620 (7 May 1997):
“The inclusion of crimes against humanity in the Nurnberg Charter was justified by their relation to war
crimes’. See also Bassiouni, Crimes against Humanity (1999), pp. 60-9.

* Lippman, BCThirdWorldL], 17 (1997), 173. For references to several 19th-century and early 20th-
century cases of international concern or intervention in cases of massive atrocities, see US v Altstoetter and
Others (Justice case) (case 3), in US-GPO, TWG, iii (1997), pp. 981-2 (4 December 1947).

34 See note 4.

35 Lippman, BCThirdWorldL], 17 (1997), 183, quoting Justice Jackson.

* McAuliffe de Guzman, HRQ, 22 (2000), 356.

37 See in particular the 1968 Convention of the Non-Applicability of Statutory Limitations to War
Crimes and Crimes against Humanity, n. 50.
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observed by the IMT itself>® and—perhaps for that reason—had already disappeared in
Article II(c) of Control Council Law No. 10 (CCL 10).3® This change in the law was not
uncontested, though. Some of the US military tribunals continued to require the nexus
because of the reference to the Nuremberg Charter in Article 1 of CCL 10.4° It was also
argued that ‘the only purpose of the Charter was to bring to trial “major war crim-
inals™’, that is, that the prosecution strategy itself required a war nexus.*! In contrast,
the Tribunal of the Justice case accepted the absence of the nexus*? and introduced
instead another element to ‘exclude isolated cases of atrocity or persecution’, namely
‘proof of conscious participation in systematic government organised or approved
procedures’.*> Thus, the Justice case indicated for the first time that a specific context
element that excludes isolated crimes is required. The German post-war jurisprudence
on CCL 10** confirmed the approach of the Justice case qualifying criminal conduct as
a crime against humanity if committed in ‘context (Zusammenhang) with the system of
power and tyranny as it existed in the National-Socialist Period’.*> The war nexus was
not even mentioned. Taken together, this jurisprudence represents the beginning of a
tendency in national and international practice to attempt to distinguish crimes against
humanity from ordinary crimes by requiring—instead of the war nexus—a link to some
kind of authority.

38 ¢f. Prosecutor v Kupreskic¢ et al., No. IT-95-16-T, Trial Chamber Judgment, para. 576 (24 January
2000): ‘[T]here was only a tenuous link to war crimes or crimes against the peace. This is demonstrated by
the judgment rendered by the IMT in the case of defendant von Schirach. Von Schirach, as Gauleiter of
Vienna, was charged with and convicted of crimes against humanity for the deportation of Jews from
Austria. The IMT concluded that von Schirach was probably not involved in the “development of Hitler’s
plan for territorial expansion by means of aggressive war”, nor had he been charged with war crimes.
However, the link to another crime under the Charter (that of aggression) was found in the fact that
“Austria was occupied pursuant to a common plan of aggression”. Its occupation was, therefore, a “crime
within the jurisdiction of the Tribunal”. Another example is found in the case of Streicher, publisher of Der
Stiirmer, an anti-Semitic weekly newspaper. Streicher was convicted for “incitement of the German people
to active persecution”. There was no evidence that he had ever committed war crimes or “that he was ever
within Hitler’s inner circle of advisers; nor during his career was he closely connected with the wording of
the policies which led to war”. Nevertheless he was convicted of persecution as a crime against humanity (in
connection with war crimes).’

39 Control Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes Against Peace
and Against Humanity of 20 December 1945, Official Gazette Control Council For Germany, 3 (1946),
pp. 50-5. cf. Swaak-Goldman, ‘Crimes against Humanity’, in McDonald and Swaak-Goldman, Substantive
and Procedural Aspects (2000), pp. 159-60.

40 US v Flick and Others (Flick case) (case 5), in US-GPO, TWC, vi (1997), pp. 1200-22 (22 December
1947). See Robinson, ‘Crimes against Humanity’, in Lattanzi and Schabas, Essays (1999), p. 145. For
reference to further cases, see van Schaack, ColJTransnat’IL, 37 (1999), 814-19.

4! Flick and Others (Flick case), in US-GPO, TWC, vi (1997), p. 1213.

42 Altstoetter and Others (Justice case), in US-GPO, TWC, iii (1997), p. 974.

43 Altstoetter and Others (Justice case), in US-GPO, TWC, iii (1997), p- 982.

44 Pursuant to Article ITI(1)(d) CCL 10 German courts were competent to apply this law ‘in the case of
crimes committed by persons of German citizenship or nationality against other persons of German
citizenship or nationality, or stateless persons’ if the occupying authority of the respective zone had
authorized them to do so.

% German Supreme Court for the British Zone (Oberster Gerichtshof fiir die Britische Zone (OGHBrZ)),
No. StS 3/48, Judgment, in OGHSt, xi, p. 14 (20 May 1948)—author’s translation (‘Zusammenhang mit der
Gewalt und Willkiirherrschaft, wie sie in nazistischer Zeit bestanden hat’); see also OGHBrZ, StS 139/48,
Judgment, in OGHS, i, p. 206 (21 December 1948) (Weller case). The OGHBrZ alone decided an estimated
100 published cases concerning crimes against humanity (cf. the official collection OGHSt, three volumes,
Berlin: De Gruyter, 1948-50).
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(ii) Post-Nuremberg developments

In its 1950 Nuremberg Principles,*® the ILC adopted the war nexus in the wording of the
Nuremberg Charter. The nexus requirement introduced by the 1951 Draft Code of
Offenses against the Peace and Security of Mankind*’ one year later was, however,
broadened, going beyond mere war crimes to any crime of the Draft Code, including,
for example, ‘encouragement. .. of terrorist activities in another State’.#8 In any case,
the nexus fulfilled the same purpose as always, that is, to give the respective crime a
transnational character and rendering it an international matter unaffected by sover-
eignty concerns. Surprisingly, the 1954 Draft Code of Offenses against the Peace and
Security of Mankind replaced the nexus by the more ‘Justice case’-like policy require-
ment that the perpetrator act ‘at the instigation or with toleration of [state] author-
ities”.* The implicit return to the alternative link to authority mentioned in the previous
section puts the focus, again, on the relationship between the state and its representa-
tives, vis-a-vis the citizens, that is, a situation that is governed by international human
rights law (HRL). With this it becomes clear that the classical laws of war had been
increasingly displaced by the then-new HRL, which constitutes the alternative inter-
national element of crimes against humanity. The only reminder of the Draft Code’s
humanitarian law origin of crimes against humanity is its definition of possible victims
as the ‘civilian population’. But this term also disappeared in subsequent ILC Drafts.

The next landmark in the development of crimes against humanity was the 1968
Convention of the Non-Applicability of Statutory Limitations to War Crimes and
Crimes against Humanity.>® According to its Article 1(b), the Convention applies to
‘[c]rimes against humanity whether committed in time of war or in time of peace as
they are defined in the Charter of the International Military Tribunal, Nurnberg’.>! On
its plain reading this means that, on the one hand, crimes against humanity can be
committed in either situation—peace or armed conflict—and, on the other, that this
reading also applies to the Nuremberg Charter (‘as...defined in the Charter’). This
interpretation is, in turn, only compatible with the wording of Article 6(c) of the
Nuremberg Charter if the war nexus mentioned therein is considered as merely a
jurisdictional restriction of the IMT’s competence.

The move from the war nexus to a link with some form of state authority was
subsequently confirmed by national case law. In the Menten case, the Dutch Supreme
Court held in 1981 that the concept of crimes against humanity requires that the crimes
‘form part of a system based on terror or constitute a link in a consciously pursued
policy directed against particular groups of people’.>? In 1985, the French Cour de
Cassation ruled in the Barbie case that crimes against humanity must be ‘committed
in a systematic manner in the name of a State practicing a policy of ideological

46 Principle VI(c) of the Principles of International Law recognised in the Charter of the Niirnberg
Tribunal and in the Judgment of the Tribunal, YbILC, ii (1950), 374.

47 Draft Code of Crimes against the Peace and Security of Mankind, YbILC, ii (1951), 134, Article 2(10).

48 Draft Code of Crimes against the Peace and Security of Mankind, YbILC, ii (1951), 134, Article 2(6).

49 Chapeau of Article 2(11), Draft Code, YDILC, ii (1954), 151.

0 Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against
Humanity, 754 UNTS 73.

! Emphasis added. 2 The Netherlands Hoge Raad (Menten case), ILR, 75 (1987), 362-3.
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supremacy’.>® This ruling was repeated in 1992 in the Touvier case.>* A few years later,
in 1994, the Supreme Court of Canada held in the Finta case: “‘What distinguishes a
crime against humanity from any other criminal offence under the Canadian Criminal
Code is that the cruel and terrible actions which are essential elements of the offence
were undertaken in pursuance of a policy of discrimination or persecution of an
identifiable group or race’.>®

The ILC’s Draft Codes of Crimes against the Peace and Security of Mankind, on the
one hand, confirmed the move to a policy-oriented requirement and, on the other,
pursued a human rights approach. Article 21 of the 1991 Draft Code converted crimes
against humanity into ‘systematic or mass violations of human rights’ and declared
punishable any ‘individual who commits or orders the commission of any of the
following violations of human rights: murder, torture...in a systematic manner or
on a mass scale...’.>® The latter element combines qualitative (‘systematic’) and
quantitative (‘mass scale’) criteria and, in a way, converts crimes against humanity
into a leadership crime since only leaders are in a position to act systematically or on a
large scale. Against this background it is not surprising that the ILC lists as possible
perpetrators persons with ‘de facto power or organised in criminal gangs or groups’.>”
Thus, the Draft, in fact, retains the need for some kind of authority, or at least power,
behind the crimes, simply clarifying that a non-state actor can also meet this element.
Finally, the 1991 Draft Code does not require that the victims of crimes against
humanity be civilians. The 1996 Draft Code,>® while reintroducing civilians as victims
(Article 18), confirms the context-related structure, according to which the systematic
or large-scale commission of crimes is only required as background for the individual
criminal conduct,> that is, the individual himself need not act systematically or on a
large scale. On the other hand, it is similar to the 1991 Draft Code in that the authority
behind the crimes may also be a non-state actor since it suffices that the crimes be
‘instigated or directed by a Government or any organisation or group’.®® In any case, a
war nexus has been deliberately excluded by the ILC.%! Interestingly, the jurisprudence
of the ICTY and ICTR, to be analysed in the next section, has been greatly influenced
by the 1996 Draft Code’s reference to acting ‘in a systematic manner or on a large scale’.
On the other hand, the 1996 Draft Code has also been influenced by the language of the
ICTR Statute which expressly requires a ‘widespread or systematic attack’.

3 Cour de Cassation (Barbie case), ILR, 78 (1984), 137. On the Barbie case and its impact on the law of
crimes against humanity, see Fournet, Genocide and Crimes Against Humanity (2013), pp. 11-47.

>* Cour de Cassation (Touvier case), ILR, 100 (1992), 352. The very language of the context element in
these cases may be aimed at excluding acts of the Vichy regime or of French officials in Algeria from the
scope of crimes against humanity, see pp. 353-5 where the Court explains that the Vichy regime
collaborated with Germany only for pragmatic reasons and not for reasons of ideological supremacy. See
also Binder, YaleL], 98 (1989), 1336-8.

5 Supreme Court of Canada (Finta case), SCR, 1 (1994), 812.

5 Article 21 Draft Code of Crimes against the Peace and Security of Mankind, YbILC, ii/2, 94 (1991).

37 Article 21 Draft Code of Crimes against the Peace and Security of Mankind, YbILC, ii/2, 94 (1991),
Commentary on Article 21, para. 5.

58 Article 18 Draft Code of Crimes against the Peace and Security of Mankind, YbILG, ii/2, 15 (1996).
? At least this seems to be the interpretation given in Tadi¢, No. IT-94-1-T, para. 649.
0 Chapeau of Article 18 Draft Code, YbILC, ii/2, 15 (1996).
! Draft Code, YBILC, ii/2, 15 (1996), commentary on Article 18(6).
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(iii) The ad hoc international criminal tribunals

Article 5 of the 1993 ICTY Statute®? returned to the international humanitarian law
(IHL) origins of the definition of crimes against humanity and reintroduced, albeit in a
different version, the war nexus (‘armed conflict’) and the focus on civilian victims.®3 In
explaining this approach, the Secretary General’s Report®* refers exclusively to Com-
mon Article 3 of the four Geneva Conventions,®® apparently (and incorrectly) consid-
ering the prohibition of war crimes in a non-international armed conflict as being
identical to the prohibition of crimes against humanity.® In fact, the ICTY Statute’s
war nexus differs significantly from that of the Nuremberg Charter in two respects. On
the one hand, the Nuremberg Charter was narrower than the Statute in that it required
not only a commission of the crimes ‘in armed conflict’, but also a more specific nexus
to one of the other war crimes enumerated in the Charter. On the other hand, the
Charter had a wider scope than the ICTY Statute in that it extended the nexus to the
mere preparation of an aggressive war. Against this background it is difficult to argue
that the Statute’s armed conflict nexus is required by customary international law as
expressed in the Nuremberg Charter; this is all the more true if one follows the view
that the Nuremberg war nexus was a merely jurisdictional element.®” Indeed, in one of
its first rulings—the Tadi¢ Jurisdictional Appeal—the ICTY AC held that ‘there is no
logical or legal basis for [a war nexus] and it has been abandoned in subsequent State
practice with respect to crimes against humanity’.8 Moreover, it stated:

It is by now a settled rule of customary international law that crimes against humanity
do not require a connection to international armed conflict. Indeed... customary
international law may not require a connection between crimes against humanity
and any conflict at all. Thus...the Security Council may have defined the crime in
Article 5 more narrowly than necessary under customary international law.®

62 Statute of the International Tribunal for the Former Yugoslavia, UN Doc. S/RES/827 (1993) (ICTY
Statute).

3 cf. Article 5 ICTY Statute: jurisdiction over [t]he following crimes when committed in armed conflict,
whether international or internal in character, and directed against any civilian population ...’ (emphasis
added).

64 Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808 (1993),
UN Doc. §/25704.

% First Geneva Convention of 1949, 75 UNTS 31; Second Geneva Convention of 1949, 75 UNTS 85;
Third Geneva Convention of 1949, 75 UNTS 135; Fourth Geneva Convention of 1949, 75 UNTS 287.

% cf. Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808
(1993), UN Doc. $/25704, para. 47 (footnote omitted): ‘[C]rimes against humanity were first recognised in
the Charter and Judgment of the Nuremberg Tribunal, as well as in Law No. 10 of the Control Council for
Germany. Crimes against humanity are aimed at any civilian population and are prohibited regardless of
whether they are committed in an armed conflict, international or internal in character.” Fn. 9 reads: ‘In this
context, it is to be noted that the International Court of Justice has recognised that the prohibitions
contained in Common Article 3 of the 1949 Geneva Conventions are based on “elementary considerations
of humanity” and cannot be breached in an armed conflict, regardless of whether it is international or
internal in character’ (reference omitted; emphasis added).

7 Note 36 with main text.

8 Prosecutor v Tadi¢, No. IT-94-1-AR72, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, para. 140 (2 October 1995).

' Prosecutor v Tadi¢, No. IT-94-1-AR72, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, para. 141. The decision was quoted by the ILC in explaining its reasons for the exclusion of the
war nexus in its Draft Code, Commentary on Article 18(6), YbILC, ii/2, 15 (1996).
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In a later decision, the Appeals Chamber went a step further by stating that ‘the armed
conflict requirement is a jurisdictional element’”® which ‘is satisfied by proof that there
was an armed conflict; that is all that the Statute requires, and in so doing, it requires
more than does customary international law’.”! This view has also been expressed in
subsequent case law.”?

For all these reasons the only correct approach is the one taken by Article 3 of the
ICTR Statute, that is, not to require any link to an armed conflict and instead
introducing the context element of a ‘widespread or systematic attack against any
civilian population’ (although the ‘civilian population’ requirement constitutes a—
final—relic of the war crimes origin of the definition of crimes against humanity).”?

In sum, the judges of both tribunals replaced the war nexus with a context element,
which became the blueprint for Article 7(1) of the ICC Statute. For this reason, the
jurisprudence of the ad hoc tribunals is of particular relevance for the interpretation of
the chapeau of Article 7 ICC Statute and, in addition, the underlying acts. We will,
therefore, draw heavily on this jurisprudence in the following section.

(b) The rationale of the context element as a guideline for interpretation

The function of the context element is to distinguish ordinary (national) crimes from
extraordinary (international) crimes against humanity. The context element is the
‘international element”4 in crimes against humanity which renders a certain criminal
conduct a matter of international concern.”> The exact nature of this international
concern—the rationale for why these crimes are considered important enough to deal
with on an international level—assists greatly in the interpretation of these crimes and
must, therefore, be briefly analysed here.

There are two possible reasons why the international community may treat a crime
as a matter of international law. First, a crime can obtain an international character
since it cannot be prosecuted effectively on a national level and states have a common
interest to prosecute it. This practical reason applies to crimes such as piracy, probably

70 prosecutor v Tadié, No. IT-94-1-A, Appeals Chamber Judgment, para. 249 (15 July 1999).

7V Prosecutor v Tadi¢, No. IT-94-1-A, Appeals Chamber Judgment, para. 251.

72 Prosecutor v Kunarac et al., No. IT-96-23 & IT-96-23/1-A, Appeals Chamber Judgment, para. 83 (12
June 2002); Prosecutor v Tolimir, No. IT-05-88/2-T, Trial Chamber Judgment, para. 691 (12 December
2012); Prosecutor v Perisi¢, No. 1T-04-81-T, Trial Chamber Judgment, para. 80 (6 September 2011);
Prosecutor v Kordi¢ and Cerkez, No. IT-95-14/2-T, Trial Chamber Judgment, para. 33 (26 February 2001).

73 Statute of the International Criminal Tribunal for Rwanda, UN Doc. S/RES/955 (1994) (ICTR
Statute), Annex, Article 3: ‘The International Tribunal for Rwanda shall have the power to prosecute
persons responsible for the following crimes when committed as part of a widespread or systematic attack
against any civilian population...’

74 cf. Prosecutor v Tadi¢, No. IT-94-1-A and IT-94-1-Abis, Judgment in Sentencing Appeals, Separate
Opinion of Judge Shahabuddeen (26 January 2000); Bassiouni, Crimes against Humanity (1999), p. 243
(cf. the title of Chapter 6: ‘The International or Jurisdictional Element’).

75 Kref3, ‘Der Jugoslawien-Strafgerichtshof’, in Fischer and Liider, Vélkerrechtliche Verbrechen (1999),
p. 53; van Schaack, ColJTransnat’IL, 37 (1999), 819; Matthew Lippman, BCThirdWorldL], 17 (1997), 183
quoting Robert H. Jackson, head of the US delegation at the London Conference in 1945 where the
Nuremberg Charter was negotiated; Cerone, NewEng/IntCompL, 14 (2008), 195 (‘nexus requirement’); in
the same vein, see Kirsch, ‘Zweierlei Unrecht’, in Michalke und Kéberer, FS Hamm (2008), pp. 285 ff.
considering, however, the context element as a mere jurisdictional element; see also Kirsch, LJIL, 22 (2009),
539-41.
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the most ancient international crime,”® or damaging submarine telegraph cables.”” The
second reason is the extreme gravity of certain crimes,”® which is usually accompanied
by the unwillingness or inability of national criminal systems to prosecute them. This is
the rationale for the criminalization of crimes against humanity under international
law. Particularly grave violations of individual rights by action or deliberate inaction of
official authorities have been the concern of international law since the concept of
human rights began to develop at the end of the nineteenth century.”® This concept
gained the status of ‘hard law’, at the latest, with the adoption of the Charter of the
United Nations.®® Thus, it was a logical consequence to criminalize the worst human
rights violations, which coincide with the gravest crimes known to mankind.

The specific seriousness of crimes against humanity in relation to ordinary crimes
(e.g. fraud) and ‘normal’ human rights violations (e.g. denial of the right to associate in
trade unions®!) is constituted of two characteristics. Crimes against humanity comprise
only the most severe violations of human rights (e.g. violations of dignity, life, or
freedom) and, in addition, must be committed either systematically or on a widespread
scale. Accordingly, it has been emphasized repeatedly, inter alia by the ILC and by case
law,32 that the context element serves to single out random acts of violence from the
scope of crimes against humanity. The widespread or systematic commission of crimes
increases the gravity of the single crime in that it multiplies the danger of the individual
perpetrator’s conduct,8® as a victim who is the object of a widespread or systematic
attack is much more vulnerable than a victim of ordinary criminal conduct. In the
latter case police or neighbours may be called for help, or victims can even defend
themselves without having to fear retaliation by other co-perpetrators. Perpetrators of
crimes against humanity also pose a greater threat because they are normally beyond
the reach of the ordinary response of the criminal justice system. In this sense, Antonio
Cassese noted that, in contrast to the perpetrator of an ordinary crime, a criminal
against humanity may not fear punishment.®* On the contrary, collective action
tolerated or supported by official policy or authorities helps to overcome natural
inhibitions. What is more, not only is the danger presented by the single perpetrator
increased, but each individual participant in the attack also helps to constitute the
attack itself, and, thus, helps to constitute the atmosphere and the environment for the
crimes of others.

76 Jennings and Watts, Oppenheim’s (1992), p. 746; Bassiouni, “The Sources’, in Bassiouni, International
Criminal Law (1999), p. 83; Stern, ‘A propos’, in Yakpo and Boumedra, Liber Amicorum (1999), pp. 736,
744 ff. For a more detailed treatment see Chapter V, D.

77 Jennings and Watts, Oppenheim’s (1992), p. 761.

78 McAuliffe de Guzman, HRQ, 22 (2000), 376.

7 Jennings and Watts, Oppenheim’s (1992), pp. 849-50; also pp. 995-8, where the authors consider
crimes against humanity in the context of human rights.

80 Verdross and Simma, Universelles Vilkerrecht (1984), p. 162; German Constitutional Court (BVerfG),
No. 2 BvM 1/76, in BVerfGE, 46, p. 362 (13 December 1977).

81 Article 22 International Covenant on Civil and Political Rights, 999 UNTS 171.

82 Commentary on Article 18(5) Draft Code, YBILC, ii/2, 15 (1996); Altstoetter and Others (Justice case),
in US-GPO, TWC, iii (1997), p. 982; Tadi¢, No. IT-94-1-T, paras. 646, 648, 653; Prosecutor v Akayesu, No.
ICTR-96-4-T, Trial Chamber Judgment, para. 579 (2 September 1998).

83 Heine and Vest, ‘Murder/Willful Killing’, in McDonald and Swaak-Goldman, Substantive and
Procedural Aspects (2000), pp. 175, 194.

84 Tadi¢, No. IT-94-1-A and IT-94-1-Abis, Separate Opinion of Judge Cassese, para. 14.
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(¢) Conclusion

The most striking conclusion that can be drawn from this analysis of the evolution of
the context element is that it has continued to change throughout history. In a way, the
only common denominator is the fact that some kind of context has been required
by every drafter or judge dealing with crimes against humanity. In addition, after
the abandonment of the war nexus, a link to an authority or power, be it a state,
organization, or group, was required by most provisions on crimes against humanity as
well as by the case law of the ad hoc tribunals. While the reference to ‘organizational
policy’ in Article 7(2) ICC Statute makes clear that the provision also applies to non-
state actors,® it is far from clear how far this ‘privatization’ of crimes against humanity
can reasonably go. We will return to this issue in due course.

In any case, the context element has been converted into the ‘international element’ of
crimes against humanity, which makes certain criminal conduct an object of international
concern. The rationale of this ‘internationalization’ of certain crimes is their special gravity,
often accompanied by the unwillingness or inability of national criminal justice systems to
prosecute them. Indeed, as has been discussed, crimes against humanity may be under-
stood as a state crime in the sense of a ‘systematic inversion’ of the powers justifying the
state’s existence.8¢ Thus, the rationale of the context element can be summarized as the
protection of fundamental human rights and underlying human dignity®” against serious
systematic and widespread human rights violations caused, supported, or tolerated by state
or certain non-state organizations (to be qualified more precisely in the following section).

(2) Elements of the context

As previously mentioned, the requirement of a widespread or systematic attack was
codified for the first time in Article 3 ICTR Statute and subsequently in Article 7 ICC
Statute (‘committed as part of a widespread or systematic attack directed against any
civilian population’).8% Although Article 5 ICTY Statute does not explicitly mention
this context element, the Tribunal argued in Tadi¢ and Blaskic¢ that it was implicit in the
requirement that the object of such crimes must be a ‘population’ (‘directed against any

85 Dissenting: Bassiouni, The Legislative History (2005), pp. 151-2; Bassiouni, Crimes Against Humanity
(2011), p. 47. Convincingly against Bassiouni’s view, Schabas, ‘Crimes against Humanity’, in Sadat and
Scharf, The Theory and Practice (2008), pp. 358 ff. In any case, Bassiouni recognizes an ‘extension to non-
state actors by analogy’ if they act pursuant to a policy: Bassiouni, Crimes against Humanity (1999), p. 245.

8 Note 12 and main text.

87 f. Kupreskic¢ et al., No. IT-95-16-T, para. 547 (‘[crimes against humanity] are intended to safeguard
basic human values by banning atrocities directed against human dignity’).

8 On the respective negotiations at the Rome Diplomatic Conference, see Robinson, AJIL, 93 (1999),
47-51.

8 Tadi¢, No. IT-94-1-T, para. 648 (‘[Elither a finding of widespreadness, which refers to the number of
victims, or systematicity, indicating that a pattern or methodical plan is evident, fulfils this requirement
[that the acts must be directed against a civilian population])’; Prosecutor v Blaski¢, No. IT-95-14-T, Trial
Chamber Judgment, para. 202 (3 March 2000) (‘It is appropriate, however, to note that the words “directed
against any civilian population” and some of the sub-characterisations set out in the text of the Statute
imply, both by their very nature and by law, an element of being widespread or organised, whether as
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civilian population’).?° In addition, both judgments refer to the 1996 ILC Draft Code
which requires the commission of crimes ‘in a systematic manner or on a large scale’.
Finally, Blaskic takes into account the Statutes of the ICTR and the ICC as well as other
case law of the tribunals.*®

(a) Attack

Article 7(2)(a) ICC Statute defines ‘attack’ as ‘a course of conduct involving the
multiple commission of acts referred to in paragraph 1..., pursuant to or in further-
ance of a State or organisational policy...”.°! The Kenya Pre-Trial Chamber (PTC) of
the ICC considered an ‘attack’ as ‘a campaign or operation carried out against the
civilian population” which is, however, not limited to a ‘military operation’.®? Previ-
ously, the Akayesu ICTR TC defined the concept as follows:

The concept of attack may be defined as an unlawful act of the kind enumerated in
Article 3(a) to (i) of the Statute, like murder, extermination, enslavement etc. An
attack may also be non-violent in nature, like imposing a system of apartheid,
which is declared a crime against humanity in Article 1 of the Apartheid Conven-
tion of 1973, or exerting pressure on the population to act in a particular manner,
may come under the purview of an attack, if orchestrated on a massive scale or in a
systematic manner.”?

Substantially the same definition has been adopted in subsequent case law.?* All these
definitions have in common—despite Akayesu’s puzzling equation of attack with an
‘unlawful act’ in the first part of the passage quoted®>—that an attack consists of a
multiplicity of criminal acts as defined in the respective provisions, that is, murder,
extermination, torture, rape etc. Yet, the attack need not necessarily be ‘violent in
nature’ (e.g., the system of apartheid). Also, the acts that form part of an attack need

» «

regards the acts or the victims. “Extermination”, “enslavement” and “persecutions” do not refer to single
events’).

0 Blaskié, No. IT-95-14-T, para. 202.

1 On the negotiations see, for example, Hwang, FordhamIL], 22 (1998), 497-501.

92 Pre-Trial Chamber 11, Situation in the Republic of Kenya, No. ICC-01/09-19, Decision Pursuant to
Article 15 of the Rome Statute on the Authorization of an Investigation into the Situation in the Republic of
Kenya, para. 80 (31 March 2010) (referring to para. 3 of the Introduction to Article 7 in the Elements of
Crimes, UN Doc. PCNICC/2000/1/Add.2).

9 Akayesu, No. ICTR-96-4-T, para. 581.

94 Prosecutor v Nahimana et al., No. ICTR-99-52-A, Appeals Chamber Judgment, para. 918 (28 November
2007); Prosecutor v Rutaganda, No. ICTR-96-3-T, Trial Chamber Judgment, para. 70 (6 December 1999);
Prosecutor v Karemera et al., No. ICTR-98-44-T, Trial Chamber Judgment and Sentence, para. 1674
(2 February 2012); Prosecutor v Nzabonimana, No. ICTR-98-44D-T, Trial Chamber Judgment and Sentence,
para. 1777 (31 May 2012); Prosecutor v Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, Trial Chamber
Judgment, para. 415 (22 February 2001); Prosecutor v Blagojevié¢ and Jokié, No. IT-02-60-T, Trial
Chamber Judgment, para. 543 (17 January 2005); Prosecutor v Milutinovic et al.,No. IT-05-87-T, Trial Chamber
Judgment, para. 144 (26 February 2009); Prosecutor v Luki¢ and Lukié, No. IT-98-32/1-T, Trial Chamber
Judgment, para. 873 (20 July 2009).

% What the Trial Chamber probably means is that each individual act is committed as part of a
widespread or systematic attack (cf. Akayesu, No. ICTR-96-4-T, para. 578).
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not all be of the same type, but may be different. This point has been made by the
Kayishema and Ruzindana TC, clarifying that an attack may consist of an accumula-
tion of different crimes.”® The ICTY Kupreski¢ TC refers to ‘acts’ that ‘were part of a
widespread or systematic occurrence of crimes’.*” Such a broad understanding of the
‘act’ part of the attack also encompasses the ‘other inhumane acts’ contained in Article
5(i) ICTY Statute, Article 3(i) ICTR Statute, and 7(1)(k) ICC Statute.?® Given the
lack of precision of this fallback category, the concept of the attack becomes, however,
too imprecise and potentially limitless. Of course, the degree of precision ultimately
depends on a reasonable definition of ‘inhumane acts’, which will be proposed later.
In any case, it is clear that the attack concept, requiring a multiplicity of acts, excludes
isolated and random (inhumane) acts,'° although this consequence is sometimes also
attributed to the qualifiers ‘systematic’ or ‘widespread’ as we will see later. On the other
hand, a military attack is clearly not required.!!

While the attack requires a multiplicity of (criminal) acts, it does not necessarily
need a multiplicity of actors, nor does a single perpetrator have to act at different
times.!%2 For example, if a single perpetrator poisons the water of a large population, he
would thereby commit a multiplicity of killings (and thus multiple criminal acts) with a
single (natural) act. The same holds true for the attacks of 11 September 2001 against
the USA. Flying one plane into a skyscraper constitutes an attack by a single conduct
producing multiple criminal acts (killings, injuries etc.) which in their combination
suffice for the required ‘attack’.'9® Indeed, a ‘particular conduct may constitute one or
more crimes’.!04

(b) Widespread or systematic

(i) Systematic attack

The attack is systematic if it is based on a policy or plan which directs or guides the
individual perpetrators as to the object of the attack, that is, the ‘civilian population’.
According to the Tadi¢ Trial Judgment, a systematic attack requires the existence of a
‘pattern or methodical plan’.!> Akayesu defined a systematic attack ‘as thoroughly

9 Prosecutor v Kayishema and Ruzindana, No. ICTR-95-1-T, Trial Chamber Judgment, para. 122 (21
May 1999): ‘The attack is the event in which the enumerated crimes must form part. Indeed, within a
single attack, there may exist a combination of the enumerated crimes, for example murder, rape and
deportation.’

97 Kupreskic et al., No. IT-95-16-T, para. 544.

98 See Ambos and Wirth, CLF, 13 (2002), 16; Mettraux, HarvIL], 43 (2002), 259-61.

% See Section C. (11).

100 See Clark, ‘Crimes against Humanity’, in Clark, Feldbrugge, and Pomorski, Essays (2001), p. 152;
Dixon revised by Hall, ‘Article 7', in Triftterer, Commentary (2008), mn. 4; Gomez-Benitez, CDJ, 7 (2001),
21.

101 Dixon revised by Hall, ‘Article 7’, in Triffterer, Commentary (2008), mn. 8; Robinson, ‘Crimes
Against Humanity’, in Cryer et al., Introduction ICL (2010), p. 237.

102 Chesterman, DukeJComperIL, 10 (2000), 316.

103 Kupreski¢ et al., No. IT-95-16-T, para. 712; Ambos and Wirth, ‘Commentary’, in Klip and Sluiter,
Annotated Leading Cases, ii (2001), p. 701; Gil Gil, RDPC, 4 (1999), 788 ff.

104 Elements of Crimes, General Introduction, para. 9.

195 Tadi¢, No. IT-94-1-T, para. 648.
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organised and following a regular pattern on the basis of a common policy involving
substantial public or private resources’.!%¢ Thus, it added to the Tadi¢ definition inter
alia the requirements that the organization of the attack be ‘thorough’ and that
‘substantial resources’ be used. The Kayishema and Ruzindana TC stressed the relation
between the systematic nature of the attack and the relevant policy: ‘A systematic attack
means an attack carried out pursuant to a preconceived policy or plan’.1%7 Similarly, the
Kunarac et al. TC also read the requirement of some policy or plan, at least implicitly,
into the element of systematicity when it stated: “The adjective “systematic” signifies
the organised nature of the acts of violence and the improbability of their random
occurrence’.98 The ICC PTC II, taking recourse inter alia to the ICTY jurisprudence,
defined ‘systematic attack’ as referring to the ‘organised nature of the acts of violence
and the improbability of their random occurrence’.1%® The systematicity of the attack
may ‘be expressed through patterns of crimes, in the sense of nonaccidental repetition
of similar criminal conduct on a regular basis’.!10

What all these decisions and the subsequent case law!!! have in common is that they
rely on the 1996 ILC Draft Code, which defined a systematic attack as one committed
‘pursuant to a preconceived plan or policy’.!'? This may be considered to be the core
meaning of the systematic qualifier. On this basis, the two additional requirements of
the Akayesu TC (‘thoroughly organised and following a regular pattern’ and using
‘substantial resources’) should not be regarded so much as requirements stricto sensu,
but rather as an illustration of typical ‘systematic’ attacks. Otherwise, this view would,
for example, exclude an attack with machetes from the systematic alternative, since
machetes indicate a lack of resources (in terms of the availability of more effective
weapons) or that it was sloppily organized. In the same vein, the four criteria intro-
duced by the Blaski¢ TC'!3—(1) existence of a political objective or plan pursuant to
which the attack is perpetrated or an ideology, in the broad sense of the word, that is, to

106 Akayesu, No. ICTR-96-4-T, para. 580. The same Chamber confirms its holding in Rutaganda, No.
ICTR-96-3-T, para. 69 and Prosecutor v Musema, No. ICTR-96-13-T, Trial Chamber Judgment and
Sentence, para. 204 (27 January 2000). See also Prosecutor v Seromba, No. ICTR-2001-66-1, Trial Chamber
Judgment, para. 356 (13 December 2006).

197" Kayishema and Ruzindana, No. ICTR-95-1-T, para. 123.

108 Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 429.

199" Situation in the Republic of Kenya, No. ICC-01/09-19, para. 96.

110 Situation in the Republic of Kenya, No. ICC-01/09-19, citing Prosecutor v Katanga and Chui, No.
ICC-01/04-01/07-717, Pre-Trial Chamber I, Decision on the Confirmation of Charges, para. 397 (30
September 2008); Kordi¢ and Cerkez, No. IT-95-14/2-A, Appeals Chamber Judgment, para. 94 (17
December 2004); Blagojevi¢ and Jokié, No. IT-02-60-T, para. 545.

1L Prosecutor v Bagosora and Nsengiyumva, No. ICTR-98-41-A, Appeals Chamber Judgment, para. 389
(14 December 2011); Nahimana et al., No. ICTR-99-52-A, para. 920; Prosecutor v Ntakirutimana and
Ntakirutimana, Nos. ICTR-96-10-A and ICTR-96-17-A, Appeals Chamber Judgment, para. 516 (13
December 2004); Prosecutor v Gacumbitsi, No. ICTR-001-64-A, Appeals Chamber Judgment, para. 101
(7 July 2006); Karemera et al., No. ICTR-98-44-T, para. 1674; Nzabonimana, No. ICTR-98-44D-T, para.
1777; Prosecutor v Nyiramasuhuko et al., No. ICTR-98-42-T, Trial Chamber Judgment and Sentence, para.
6040 (24 June 2011); Kordi¢ and Cerkez, No. 1T-95-14/2-A, para. 94; Prosecutor v Milosevi¢, No. IT-98-29-
1-A, Appeals Chamber Judgment, para. 266 (12 November 2009); Tolimir, No. IT-05-88/2-T, para. 698.

112 Commentary on Article 18(3) Draft Code, YBILC, ii/2, 15 (1996); Musema, No. ICTR-96-13-T,
para. 204.

U3 Blagkié, No. IT-95-14-T, para. 203 (footnotes omitted); these requirements are repeated in Kordic¢
and Cerkez, No. IT-95-14/2-T, para. 179.
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destroy, persecute or weaken a community; (2) perpetration of a criminal act on a very
large scale or the repeated and continuous commission; (3) preparation and use of
significant public or private resources; (4) implication of high-level political and/or
military authorities in the definition and establishment of the methodical plan—
demand too much and create a somewhat hypertrophic definition assembling highly
diverse sources (including the 1991 and 1996 ILC Drafts and the Tadi¢ and Akayesu
views mentioned earlier).!'* Such a ‘pick and choose’ method is questionable in itself
because it results in a new definition of ‘systematic’, establishing cumulative criteria
which cannot be attributed to any of the sources alone. In fact, only the first Blaski¢
criterion, also adopted by Kayishema and Kunarac, can be regarded as a proper
criterion of a systematic attack. As to the second criterion, the Blaski¢ TC fails to
indicate any source for its first alternative (committed on a ‘very large scale’) which, in
any case, rather belongs to the definition of the widespread qualifier. But also the
second alternative of the second criterion (repeated and continuous commission of
inhumane acts) was named by the ILC only as an example, that is, as a possible result of
the implementation of a plan or policy.!!> The third criterion, taken from Akayesu, has
already been criticized. Finally, the fourth criterion is formulated too narrowly, as will
be explained in the course of interpretation of the policy requirement.

In conclusion, the common denominator of the various definitions of a systematic
attack is that such an attack ‘is one carried out pursuant to a preconceived policy or
plan’.11¢ More explicitly, what constitutes the systematic character of the attack is the
guidance provided for the individual perpetrators as to the envisaged object of the
attack, namely the civilian population.

(ii) Widespread attack

With regard to the criterion of a widespread attack, the ad hoc tribunals mainly focus
on the scale of the attack, or, equivalently, on the number of victims. Thus, the Tadi¢
TG, following the ILC’s 1996 Draft Code,!!” defined a widespread attack as referring ‘to
the [large] number of victims’.!'8 Very similarly, Kayishema held that a widespread
attack must be ‘directed against a multiplicity of victims’.!'® Blaski¢ explained: ‘A crime
may be widespread or committed on a large-scale by “the cumulative effect of a series
of inhumane acts or the singular effect of an inhumane act of extraordinary magni-
tude”’12° And the Kunarac Chamber referred to ‘the large-scale nature of the attack
and the number of its victims’.12! In contrast, the Akayesu TC provided a much longer

114 Blasgkié, No. 1T-95-14-T, para. 203, fn. 379-81.

5 Commentary on Article 18(3) Draft Code, YbILC, ii/2, 15 (1996).

116 prosecutor v Bagilishema, No. ICTR-95-1A-T, Trial Chamber Judgment, para. 77 (7 June 2001).

1 Commentary on Article 18(4) Draft Code, YVILC, ii/2, 15 (1996).

118 Tadié, No. IT-94-1-T, para. 648.

119 Kayishema and Ruzindana, No. ICTR-95-1-T, para. 123.

120 Blaski¢, No. IT-95-14-T, para. 206, quoting the ILC’'s Commentary on Article 18(4) Draft Code,
YBILC, ii/2, 15 (1996). This definition was adopted by various subsequent decisions, for example, the Trial
Chamber in Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 179.

121 Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 428; see also Tadi¢, No. IT-94-1-T, para. 648;
Blaski¢, No. IT-95-14-T, para. 202; Prosecutor v Krnojelac et al., No. IT-97-25-T, Trial Judgment, para. 57
(15 March 2002).

[S—
N o

N



62 Treatise on International Criminal Law

and more complicated definition, holding that a ‘massive, frequent, large scale action,
carried out collectively with considerable seriousness and directed against a multiplicity
of victims’ was required.!22 This definition was referred to by the ICC PTC IJ, stressing
at the same time that the widespread element is neither to be assessed strictly quan-
titatively nor geographically but ‘on the basis of the individual facts’.!23

Again, all these (and subsequent)!?* decisions draw on the ILC’s Draft Codes and
their respective commentaries. Thus, it may be concluded that all that a widespread
attack requires is a large number of victims—arguably larger than the one required for a
systematic attack—which, as stated in Blaski¢, can also be attacked by a single conduct
‘of extraordinary magnitude’. The additions to this core definition in Akayesu do not
contribute substantially to the definition and may be regarded as merely illustrative.

(iii) Alternative or cumulative approach

Article 7(1) ICC Statute requires explicitly that the acts be committed as part of a
‘widespread or systematic’ attack, thus, suggesting an alternative approach to both
requirements. It has also been repeated many times by both ad hoc tribunals that an
attack need not be widespread and systematic, but only either widespread, or system-
atic.!?> Also, some codifications such as the 1996 ILC Draft Code,'2¢ UNTAET Regula-
tion 15/2000,'%7 and the Statute of the Special Court for Sierra Leone (SCSL) seem
to adopt the alternative approach. The scholarly literature normally follows this
approach,'?8 albeit without discussing the relevant issues adequately. However, Article
7(2)(a) ICC Statute requires that the ‘multiple commission of acts’ be based on (‘pursuant
to or in furtherance of’) a certain policy and therefore, seems to opt for the cumulative
approach. Thus, the question arises as to whether it is possible to interpret Article 7(2)(a)
in accordance with the alternative approach which is explicitly adopted by Article 7(1)?

The solution to this problem lies in the function accorded to the policy element.
Whereas Article 7(2)(a) of the ICC Statute expressly requires this element, the question

122 Akayesu, No. ICTR-96-4-T, para. 580; the definition is repeated in Rutaganda, No. ICTR-96-3-T,
para. 69 and Musema, No. ICTR-96-13-T, para. 204.

123 Situation in the Republic of Kenya, No. ICC-01/09-19, para. 95. The Chamber also adopted the
Blaski¢ definition, see note 120.

124 Tolimir, No. IT-05-88/2-T, para. 698 citing Prosecutor v Blaskié, No. IT-95-14-A, Appeals Chamber
Judgment, para. 101 (29 July 2004); Kunarac et al., No. IT-96-23 & IT-96-23/1-A, para. 94; Tadi¢, No. IT-
94-1-T, para. 648. See also Prosecutor v Gotovina et al., No. IT-06-90-T, Trial Chamber Judgment, ii, para.
1703 (15 April 2011); Nahimana et al., No. ICTR-99-52-A, para. 920; Karemera et al., No. ICTR-98-44-T,
para. 1674; Nyiramasuhuko et al., No. ICTR-98-42-T, para. 6040.

125 Tadi¢, No. IT-94-1-T, paras. 646-8; Akayesu, No. ICTR-96-4-T, para. 579; Kayishema and Ruzin-
dana, No. ICTR-95-1-T, para. 123; Rutaganda, No. ICTR-96-3-T, paras. 67-8; Musema, No. ICTR-96-13-
T, paras. 202-3; Blaski¢, No. IT-95-14-T, para. 207; Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para.
427; Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 178; Bagilishema, No. ICTR-95-1A-T, para. 77.

126 Article 18 Draft Code: [i]n a systematic manner or on a large scale’, YbILC, ii/2, 15 (1996).

127 Available at <http://www.un.org/en/peacekeeping/missions/past/etimor/untaetR/Reg0015E.pdf>
accessed 15 March 2013.

128 See, for example, Swaak-Goldman, ‘Crimes against Humanity’, in McDonald and Swaak-Goldman,
Substantive and Procedural Aspects (2000), p. 157; Scheinert, ICLR, 13 (2013), 645.

129 Cassese et al., ICL (2013), p. 107; Schabas, Introduction (2011), pp. 111-14; Bassiouni, Crimes against
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of whether it is required under customary international law is controversial.!? This
issue will be discussed in connection with our analysis of the policy element. In any
case, the wording of Article 7(2)(a) makes clear that a mere quantitative understanding
of the context element is insufficient. The ‘attack’ within the meaning of Article 7(1)
must always be based on (‘pursuant to or in furtherance of’) a certain policy.

(c) Directed against any civilian population

(i) Population

The widespread or systematic attack has to be directed against ‘any civilian population’.
‘Population’ refers to a multiplicity of persons sharing common attributes.!** However,
it is not necessary that the perpetrator attacks the ‘entire population of the geographical
entity in which the attack is taking place (a state, a municipality or another circum-
scribed area)’.!3! The population requirement also serves—as does the ‘widespread or
systematic attack’ element—to exclude single or random acts of violence from the
scope of crimes against humanity.!3? The Tadi¢ TC held that this element implies the
collective nature of the crimes.!33 However, the victims of the attack need not be
victimized because of their membership in a certain group,!3* therefore a discrimin-
atory intent is insofar not required.!3> It suffices that a multiplicity of victims exists. In
fact, the ICTY inferred the very requirement of a widespread or systematic attack from
the term ‘population’.!3¢ Consequently, the population requirement does not add
anything to the attack requirement, that is, it is redundant if the respective provision
(such as Article 7 ICC Statute) explicitly requires a (widespread or systematic) attack. It
may only qualify the population as Article 7 does with the adjective ‘civilian’.}3”

On the other hand, the term ‘any’ clarifies that the victims need not be nationals of a
foreign state.!3® Such clarification was necessary as long as crimes against humanity

renunciation of the policy requirement this was not demanded by customary law, notwithstanding its
explicit inclusion in Article 7(2)(a) ICC Statute). For an in-depth analysis, see Mettraux, ‘Definition’, in
Sadat, Convention (2011), pp. 142-76 (also concluding that there was no requirement for a policy element
in customary law, pp. 175-6).

130 Mettraux, HarvIL], 43 (2002), 255 (‘A “population” is a sizeable group of people who possess some
distinctive features that mark them as targets of the attack. The “population” must form a self-contained
group of individuals, either geographically or as a result of other common features’); Werle, Principles
(2009), p. 293 (‘any group of people linked by shared characteristics that in turn make it the target of an
attack’).

131 Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 424 (emphasis in the original) referring to
Tadic, No. IT-94-1-T, para. 644. On the geographical scope of the attack, see Kuschnik, Gesamttatbestand
(2009), p. 276.

132 See also Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 422.

133 Tadié, No. IT-94-1-T, para. 644; concurring, Bagilishema, No. ICTR-95-1A-T, para. 80.

134 See also McAuliffe de Guzman, HRQ, 22 (2000), 362; Chesterman, DukeJCompée~IL, 10 (2000), 325;
Pégorier, Ethnic Cleansing (2013), p. 118.

135 ¢f. Tadi¢, No. IT-94-1-A, para. 305 (‘discriminatory intent...indispensable...only with regard to
those crimes for which this is expressly required, that is, for Article 5(h), concerning various types of
persecution’).

136 Tadié, No. IT-94-1-T, para. 644.

137 See also McAuliffe de Guzman, HRQ, 22 (2000), 362-4.

138 Robinson, AJIL, 93 (1999), 51; Pégorier, Ethnic Cleansing (2013), p. 115; also Tadi¢, No. IT-94-1-T,
para. 635; Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 423.



64 Treatise on International Criminal Law

had not been fully emancipated from the laws of war (as has been demonstrated by the
analysis of the ‘war nexus’). In a more general sense, the qualifier confirms that no part
of the civilian population is excluded from the offence.!*®* Moreover, it supports the
broad interpretation of the term ‘civilian” advanced in the next section.

(ii) Civilian

While it is settled jurisprudence that the character of a predominantly civilian popu-
lation is not altered by ‘the presence of certain non-civilians in their midst’,'4° that is,
the presence of hostile military forces among a predominantly civilian population does
not change its character as ‘civilian’, it is controversial which individuals fall within the
definition of ‘civilian’. In this regard, one should first recall that the civilian require-
ment is a relic of the origins of crimes against humanity in the laws of war. Moreover,
its inclusion in modern ICL codifications is most probably based on a confusion of
Common Article 3 of the Geneva Conventions with the law of crimes against human-
ity. If the scope of crimes against humanity was ever limited to the protection of
(civilian) war victims this is no longer the case. At present, it serves the protection
of human rights of civilians in general. However, not only the human rights of civilians,
but also those of soldiers can be violated. The ICTY described this dilemma as follows:
‘One fails to see why only civilians and not also combatants should be protected by
these rules (in particular by the rule prohibiting persecution), given that these rules
may be held to possess a broader humanitarian scope and purpose than those prohib-
iting war crimes’.!#! Yet, whereas the Tribunal felt that it could not ignore the wording
of its Statute—which explicitly requires the element ‘civilian’—one should recall its
persuasive conclusion that a broad interpretation of the term is required.!#? The ad hoc
tribunals!® have frequently referred to the Barbie case in which the French Cour de
Cassation decided that members of the ‘Resistance’ could be victims of crimes against
humanity.!#* The UN Commission of Experts for the situation in the Former Yugo-
slavia considered that the term ‘civilian’, meaning non-combatant, included a head of
family who ‘tries to protect his family gun-in-hand’.'#> The ad hoc tribunals have
followed this approach and adopted a wide definition of civilian. The Vukovar decision

139 Commission of Experts, Final Report of the Commission of Experts Established Pursuant to Security
Council Resolution 780 (1992), UN Doc. S/1994/674, para. 77.

140 Mrksic¢ and Sljivanéanin, No. IT-95-13-1-A, Appeals Chamber Judgment, para. 31 (5 May 2009); see
also Tadi¢, No. IT-94-1-T, para. 638; Blaski¢, No. IT-95-14-A, para. 113; Akayesu, No. ICTR-96-4-T, para.
582; Kayishema and Ruzindana, No. ICTR-95-1-T, para. 128; Rutaganda, No. ICTR-96-3-T, para. 72;
Musema, No. ICTR-96-13-T, para. 207; Kupreskic et al., No. IT-95-16-T, para. 549; Kunarac et al., No. IT-
96-23-T & IT-96-23/1-T, para. 325; Kordi¢ and Cerkez, No. 1T-95-14/2-T, para. 180; Bagilishema, No.
ICTR-95-1A-T, para. 79; Prosecutor v Krnojelac, No. IT-97-25-T, Trial Chamber Judgment, para. 56 (15
March 2002); Tolimir, No. IT-05-88/2-T, para. 696.

141 Kupreski¢ et al., No. IT-95-16-T, para. 547. 142 Kupreskic et al., No. IT-95-16-T.

193 Prosecutor v Martié, No. IT-95-11-A, Appeals Chamber Judgment, para. 309 (8 October 2008);
Prosecutor v Mrksic et al., No. IT-95-13/1-T, Trial Chamber Judgment, para. 450 (27 September 2007);
previously Tadi¢, No. IT-94-1-T, para. 614; Blaski¢, No. IT-95-14-T, para. 212; Kupreskic et al., No. IT-95-
16-T, para. 548; Akayesu, No. ICTR-96-4-T, para. 582.

144 Cour de Cassation, ILR, 78 (1984), 140. The court also held, at 137, that crimes against humanity
could be committed ‘against the opponents of [a policy of ideological supremacy], whatever the form of
their opposition’.

145 Commission of Experts, UN Doc. $/1994/674, para. 78.



Crimes against Humanity 65

held that: ‘Although according to the terms of Article 5 of the Statute of this Tribunal
combatants in the traditional sense of the term cannot be victims of a crime against
humanity, this does not apply to individuals who, at one particular point in time, carried
out acts of resistance’.!*¢ Consequently, the Tribunal ruled that former resistance fighters
who had laid down their arms and were now hospital patients could be victims of crimes
against humanity.'¥’” In Tadi¢, the Trial Chamber opined that ‘those actively involved in a
resistance movement can qualify as victims of crimes against humanity’.!*® A more
comprehensive definition is given by Akayesu: ‘Members of the civilian population are
people who are not taking any active part in the hostilities, including members of the armed
forces who laid down their arms and those persons placed hors de combat by sickness,
wounds, detention or any other cause’.!*® This definition has been reformulated and
clarified in Blaskic:

Crimes against humanity therefore do not mean only acts committed against
civilians in the strict sense of the term but include also crimes against two categories
of people: those who were members of a resistance movement and former
combatants—regardless of whether they wore a uniform or not—but who were no
longer taking part in hostilities when the crimes were perpetrated because they had
either left the army or were no longer bearing arms or, ultimately, had been placed
hors de combat, in particular, due to their wounds or their being detained. It also
follows that the specific situation of the victim at the moment the crimes were
committed, rather than his status, must be taken into account in determining his
standing as a civilian.!>°

This approach equates the wide concept of non-combatants in Common Article 3 of
the Geneva Conventions (GCs)!°! with the term ‘civilian’ as an element of crimes
against humanity. It clarifies that the (formal) status of an individual is not decisive, but
rather attention must be paid to the individual’s ‘specific situation’. It thus complies
with the humanitarian purpose of crimes against humanity, since everyone except an
active combatant of a hostile armed force is in a ‘specific situation’ requiring the
protection of his human rights. The subsequent jurisprudence, however, did not follow
this approach at full length. Rather than assigning civilian status to persons placed hors

146 prosecutor v Mrksié et al., No. IT-95-13-R61, Review of Indictment Pursuant to Rule 61 of the Rules
of Procedure and Evidence, para. 29 (3 April 1996).

147 prosecutor v Mrksic et al., No. IT-95-13-R61, Review of Indictment Pursuant to Rule 61 of the Rules
of Procedure and Evidence, para. 32.

148 Tadié, No. IT-94-1-T, para. 643; the same definition is used in Kupreskié et al., No. IT-95-16-T, para.
549.

149 Akayesu, No. ICTR-96-4-T, para. 582; Rutaganda, No. ICTR-96-3-T, para. 72; Musema, No. ICTR-
96-13-T, para. 207; Krnojelac, No. IT-97-25-T, para. 56.

130 Blagki¢, No. IT-95-14-T, para. 214. Similarly Prosecutor v Gali¢, No. 1T-98-29-T, Trial Chamber
Judgment, para. 143 (5 December 2003); Bagilishema, No. ICTR-95-1A-T, para. 79; Prosecutor v Limaj
et al., No. IT-03-66-T, Trial Chamber Judgment, para. 186 (30 November 2005).

151 The language of Common Article 3 is used almost verbatim in Blaski¢, No. IT-95-14-T, para. 214.

152 Blaski¢, No. IT-95-14-A, para. 114; Martié, No. IT-95-11-A, para. 313; Mrksi¢ & Sljivanéanin, No.
IT-95-13-1-A, para. 32; Prosecutor v Popovic et al, No. IT-05-88-T, i, Trial Chamber Judgment, para. 755
(10 June 2010); Tolimir, No. IT-05-88/2-T, para. 697; Prosecutor v Stanisi¢ and Zupljanin, Trial Chamber
Judgment, i, No. IT-08-91-T, para. 27 (27 March 2013).
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de combat, they remain—in accordance with Article 50(1) AP I—non-civilians, but
nevertheless qualify as victims of crimes against humanity.!>?

This view is in full accordance with post-World War II decisions of the German
Supreme Court in the British Occupied Zone under CCL 10. In one case, the defendants
were convicted for having sentenced to death and ordered the execution of two
(German) soldiers who had deserted in the last days of the war. The Court noted that
the crime against the soldiers was not committed against the civilian population but
ruled this was not necessary since crimes against humanity can be committed against
(former) soldiers as well.1>3 In another case, the same Court convicted a defendant for
sentencing to death two (German) soldiers who had committed the ‘crime’ of demor-
alization of the armed forces (‘Wehrkraftzersetzung’).!>* Both decisions support the
view that crimes against humanity can be committed against soldiers of the same
nationality as the perpetrators.

A broad interpretation extending the protection to at least all non- or ‘no-longer’
combatants is further supported by two considerations. First, the civilian element has
origins in humanitarian law. Consequently, it must be understood to be at least as
comprehensive as the definition of ‘civilian’ under humanitarian law. Indeed, the Tadié
TC, albeit emphasizing that the humanitarian law definition is not directly applicable to
crimes against humanity, stated that it may provide useful guidance.!> Secondly, going
beyond the armed conflict related definition, crimes against humanity are no longer linked
to the laws of war but rather to HRL. Against this background, an effective protection of
any individual against inhumane acts is required. It is, therefore, necessary to find an
interpretation of the term ‘civilian’ which covers all persons not protected by humanitar-
ian law. In times of peace, the prohibition of crimes against humanity is—apart from the
very narrow offence of genocide—the only applicable (criminal) law to protect human
rights. Thus, in this situation the term ‘civilian’ must be interpreted even more broadly
than in times of war, when humanitarian law provides some protection. In conclusion, the
term ‘civilian’ must be understood in a twofold sense: on the one hand, it corresponds to
the meaning of the term ‘civilian’ in humanitarian law and thus affords protection to all
non or no-longer combatants; on the other hand, it must be broader because it must also
cover all persons who are not protected by humanitarian law, especially in times of peace.

Against this background, the opinion of the ICTR TC in Kayishema, excluding, inter
alia, members of the police as possible victims of crimes against humanity, must be
considered erroneous.!>® Members of the police are non-combatants as they are respon-
sible for the maintenance of the civil order. Unless a member of the police takes up arms
and joins a hostile military force, he or she may not be considered a non-civilian for the
purpose of the application of crimes against humanity. Thus, in sum, every individual,

133 OGHBrZ, No. StS 111/48, Judgment, in OGHSY, i, p. 228 (7 December 1948).

1>* OGHBrZ, No. StS 309/49, Judgment, in OGHSE, ii, p. 231 (18 October 1949).

15 Tadi¢, No. IT-94-1-T, paras. 639, 643; see also Akayesu, No. ICTR-96-4-T, para. 582, fn. 146 and 147
and more recently Prosecutor v Jean-Pierre Bemba Gombo, No. ICC-01/05-01/08-424, Decision Pursuant to
Article 61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba
Gombo, para. 78 (15 June 2009) (it is unclear however whether the Chamber wants to directly apply the
humanitarian law definition or use it as a guideline).

136 Kayishema and Ruzindana, No. ICTR-95-1-T, para. 127.
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regardless of that person’s formal status as a member of an armed force, must be
regarded as a civilian unless the forces are hostile towards the perpetrator and the
individual has not laid down his or her arms or, ultimately, been placed hors de combat.

(d) Policy element

The policy element is now explicitly recognized in Article 7(2)(a) ICC Statute.!>” The
codification reflects the international element’s move from the war nexus requirement,
to state or organizational authority, as has been described. A similar policy element was
provided for by the ILC Draft Codes of 1954158 and 1996.1%° Similar language can be
found in several judicial decisions in the period between World War II and the
establishment of the ad hoc tribunals. The term ‘policy element” was formally intro-
duced by the jurisprudence of the ad hoc tribunals.

There are various questions of different relevance to be discussed with regard to the
policy element. First of all, the question arises as to whether the element is required at
all under international law, and how it relates to the ‘widespread’ and ‘systematic’
qualifiers. Secondly, the content of the ‘policy’ must be determined. Thirdly, it must be
clarified what entity, apart from a state, must or may stand behind the respective policy.
Finally, the relationship between the element and the underlying acts of crimes against
humanity must be explained.

(i) The need for the policy element and the conduct required

The first statement of the ad hoc tribunals on the policy element was the 1995 Rule 61
decision in Nikoli¢ which pointed out that ‘[a]lthough [the crimes] need not be related
to a policy established at state level, in the conventional sense of the term, they cannot
be the work of isolated individuals alone’.1%° The Tadi¢ TC took a more restrictive view
and opined:

[T]he reason that crimes against humanity so shock the conscience of mankind and
warrant intervention by the international community is because they are not isolated,
random acts of individuals but rather result from a deliberate attempt to target a
civilian population. Traditionally this requirement was understood to mean that there
must be some form of policy to commit these acts.!6!

Thus, the judges in Tadi¢ required a policy, even if the attack is only widespread and
not, at the same time, systematic. In contrast, the Akayesu TC mentioned the policy
element only with regard to the systematic alternative. It first defined the concept of
‘widespread’ as requiring a multiplicity of victims—without mentioning a policy—and
then went on to explain: ‘The concept of systematic may be defined as thoroughly

17 On the negotiations of the Rome Statute, see Robinson, AJIL, 93 (1999), 47-51.

158 Article 2(11) Draft Code YBILC, ii, (1954).

159" Chapeau of Article 18 Draft Code YbILC, ii/2, 15 (1996).

160 prosecutor v Nikolié, No. IT-94-2-R61, Review of Indictment Pursuant to Rule 61 of the Rules of
Procedure and Evidence, para. 26 (20 October 1995).

161 Tadié, No. IT-94-1-T, para. 653 (emphasis added); in support, the Chamber cited the Menten case
(The Netherlands Hoge Raad, ILR, 75 (1987), 362-3).
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organised and following a regular pattern on the basis of a common policy involving
substantial public or private resources’.'?2 However, the Kayishema and Ruzindana
Judgment apparently returned to Tadi¢, understanding the policy element as an
implication of the ‘attack against any civilian population™ ‘[T]he requirement that
the attack must be committed against a “civilian population” inevitably demands some
kind of plan and, the discriminatory element of the attack is, by its very nature, only
possible as a consequence of a policy.’163 As the requirement ‘attack against any civilian
population’ is valid for both widespread and systematic attacks, this ruling seems to
imply that a policy would also be required for a widespread attack, that is, that it is an
inherent element of the attack in general.!®* The problem with the Kayishema and
Ruzindana reasoning is that it suffers from an erroneous interpretation of the ‘popu-
lation” element. As has been explained, neither an attack on a particular group of
victims nor—despite the wording of Article 3 ICTR Statute (‘on national, political,
ethnic, racial or religious grounds’)—a discriminatory intent is required by customary
international law. Thus, from a purely legal-positivist perspective, a plan or policy with
a view to the selection of the victims is not necessary. The contrary view would then be,
in line with the Kupreski¢ TC, that the policy element is not ‘strictly a requirement’ of
crimes against humanity,'®> but only serves as an indicator for the existence of a
(systematic) attack. This view is supported by some other sources. For example, section
5.2 of Regulation 15/2000 of the East Timor Special Panels,'®® which in principle is
modelled after Article 7(2)(a) of the ICC Statute, renounces the policy element. The
same view was expressed by the SCSL.1¢”

162 Akayesu, No. ICTR-96-4-T, para. 580; confirmed in Rutaganda, No. ICTR-96-3-T, para. 69 and
Musema, No. ICTR-96-13-T, para. 204.

163 Kayishema and Ruzindana, No. ICTR-95-1-T, para. 124; concurring, Bagilishema, No. ICTR-95-1A-T,
para. 78.

164 See in this sense also Bagilishema, No. ICTR-95-1A-T, para. 78 (‘policy element can be seen to be an
inherent feature of the attack, whether the attack be characterized as widespread or systematic’); in the
respective footnote to para. 78 the Chamber, referring to Kupreskic¢ et al., No. IT-95-16-T, para. 551,
however, expresses ‘some doubt as to whether it [a policy] is strictly a requirement, as such, for crimes
against humanity’.

165 Kupreskic¢ et al., No. IT-95-16-T, para. 551 (referring to Tadic, No. IT-94-1-T para. 653, where it was
held that a policy was no longer necessary). However, if a policy is no longer necessary, it is inconsistent of
the Chamber to require, relying on Kayishema and Ruzindana, No. ICTR-95-1-T, para. 134, that the
‘accused must know that his act(s) is... pursuant to some kind of policy or plan’. In the same vein as
Kupreskic¢ et al. see Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 182, but also relying on Kayishema and
Ruzindana as to the mental element (Kordi¢ and Cerkez, para. 185). See also Kunarac et al., No. IT-96-23 &
IT-96-23/1-A, para. 98; Tolimir, No. IT-05-88/2-T, para. 698.

166 Section 5.2 of the Regulation is identical with Article 7 ICC Statute, except that a subsection
equivalent to Article 7(2)(a) is missing.

167 prosecutor v Fofana and Kondewa, No. SCSL-04-14-T, Trial Chamber Judgment, para. 113 (2 August
2007) (‘The existence of a policy or plan, or that the crimes were supported by a policy or plan to carry them
out, may be evidentially relevant to establish the widespread or systematic nature of the attack and that it
was directed against a civilian population, but it is not a separate legal requirement of crimes against
humanity’, footnote omitted); Prosecutor v Sesay et al., No. SCSL-04-15-T, Trial Chamber Judgment, para.
79 (2 March 2009) (quoting Fofana and Kondewa, para. 113 without so indicating); Prosecutor v Brima
et al, No. SCSL-04-16-T, Trial Chamber Judgment, para. 215 (20 June 2007) (‘That the crimes were
supported by a policy or plan to carry them out is not a legal ingredient of crimes against humanity.
However, it may eventually be relevant to establish the widespread or systematic nature of the attack and
that it was directed against a civilian population’, footnote omitted). See also in the same line Judge Kaul’s
dissent in the Kenya case (see note 129).
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In any case, the omission of the policy element in the law of an international or
mixed criminal tribunal does not mean that this element cannot be derived from the
requirement of the attack, at least in its systematic form. For any kind of systematic
conduct requires, however small, a degree of organization which, in turn, requires a
policy and an entity powerful enough to implement it. Thus, the ‘systematic attack’
element indeed inevitably implies a policy element. This is not the case, however, with
regard to the widespread qualifier; an issue that has drawn little attention so far
because, up to now, there are only a few decisions which have had to rely exclusively
on a widespread (and not, at the same time, systematic) attack.!®® As previously
explained, the widespread element is fulfilled if there exists a large number of victims.
If this were to suffice, a serial killer—for example a lunatic like the Norwegian mass
murderer Anders Behring Breivik—could qualify as a criminal against humanity. In
other words, it would mean that even ordinary crimes, if only ‘widespread’” enough,
were to be included in the scope of crimes against humanity.!¢° This obviously would
go beyond the rationale of the crime.!”? If such rationale consists, as has been argued,
of the protection of fundamental human rights, a relationship arises between the
individual victim(s) and the state!”! (or state-like organizations exercising de facto
power!72) and the rights-violating entity will act pursuant to a policy. In contrast, as
regards the inter-personal relationship of citizens, human rights come only into play
in the sense that the state fails to comply with its duty to protect its citizens.!”? In
conclusion, both a systematic and a widespread attack require some kind of link with
a state, or a de facto power pursuing a certain policy. But what would be the content of
such a policy?

18 See Prosecutor v Ndindabahizi, No. ICTR-2001-71-1, Trial Chamber Judgment, para. 484 (15 July
2004) and Prosecutor v Gatete, No. ICTR-2000-61-T, Trial Chamber Judgment, para. 633 (31 March 2011);
both not mentioning a policy element. In Bemba Gombo, No. ICC-01/05-01/08-424, paras. 82-3, 117, the
PTC chose not to further inquire about the existence of a systematic attack after having established the
widespread nature of the attack, but it confirmed, in line with Article 7(2)(a) ICC Statute, the existence of an
organizational policy (para. 110).

169 Similar concerns are expressed by Bassiouni, Crimes against Humanity (1999), p. 245. But see in this
regard Halling, LJIL, 23 (2010), 845, who favours a removal of the policy requirement from the ICC Statute
in order to close identified loopholes, for example, the commission by single perpetrators.

170 For the same result, Commission of Experts, UN Doc. $/1994/674, para. 84 (‘the ensuing upsurge in
crimes that follows a general breakdown of law and order does not qualify as crimes against humanity’).
The Commission, however, added the following caveat: ‘However, a general breakdown in law and order
may be a premeditated instrument, a situation carefully orchestrated to hide the true nature of the intended
harm.

71 Kunarac et al., 1T-96-23-T & IT-96-23/1-T, para. 470 (‘Human rights law is essentially born out of
the abuses of the state over its citizens and out of the need to protect the latter from state-organised or state-
sponsored violence’).

172 This may be called a semi-classical position arguing that non-state actors are also bound by HRL if
they exercise the functions of a state (de facto power) in a territory where no state effectively exercises
its jurisdiction, see, for example, Kélin and Kinzli, Human Rights Protection (2009/2011), pp. 77-82;
Clapham, IRRC, 88 (2006), 498-9.

173 f. Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 470 (‘In the human rights context, the state
is the ultimate guarantor of the rights protected and has both duties and a responsibility for the observance
of those rights. In the event that the state violates those rights or fails in its responsibility to protect the rights,
it can be called to account and asked to take appropriate measures to put an end to the infringements’;
emphasis added).
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(ii) Form and content of the policy

As to the form of the policy, there is no great controversy. It has been repeatedly stated
by the ad hoc tribunals that [t]here is no requirement that this policy must be adopted
formally as the policy of a state’,174 nor must the policy or plan ‘necessarily be declared
expressly or even stated clearly and precisely’.!”®> Thus, in sum, an implicit or de facto
policy is sufficient. This has also been confirmed by the ICC.17¢

The question of the content of the policy is much more complex. Of course, the policy
must be to commit crimes against humanity,!”” that is, to commit the enumerated
individual criminal acts of (for example) Article 7(1) ICC Statute in a systematic or
widespread manner against a civilian population. But this does not say more than the
words of the Statute itself. In particular, it does not answer the question of what the
precise expression of this policy need entail, that is, whether it must manifest itself by
active conduct or whether omission (acquiescence, tolerance) suffices. While an active
policy seems to be implicit in the systematic qualifier—how can something be planned
or organized without the respective active policy of the entity behind it?—it is less clear
how a policy can exist with regard to a multiplicity of criminal acts (i.e. a widespread
attack) which are not organized or planned (i.e. systematic). This seems only possible if a
policy can also consist of an omission, for example in the deliberate denial of protection
for the victims of widespread but unsystematic crimes, thereby tolerating these crimes.
Take the case of the large-scale killing of inhabitants in a certain area by private groups
in order to get hold of its natural resources, accompanied by an official failure to stop
these crimes from occurring. The government’s motive for inaction could be that the
victims of the attack are opponents of the government and thus the private groups
would be doing the government’s ‘dirty work’. Another example would be small groups
of unorganized militia carrying out small uncoordinated missions which, however,
viewed in their totality, involve sufficient victims to qualify as widespread. If this
conduct were in line with the intentions of the government or the de facto power in
the territory and would, therefore, not encounter any opposition from this power (i.e., it
was tolerated), it could be considered a policy by omission.!”® This broad interpretation
also finds support in the case law. The Kupreskic TC explicitly included toleration,
approval, endorsement etc. as possible methods for implementation of a policy.!”?

174 Akayesu, No. ICTR-96-4-T, para. 580; also Tadi¢, No. IT-94-1-T, para. 653; Rutaganda, No. ICTR-
96-3-T, para. 69; Musema, No. ICTR-96-13-T, para. 204; Kupreskic¢ et al., No. IT-95-16-T, para. 551;
Blaski¢, No. IT-95-14-T, para. 204.

175 Blaski¢, No. IT-95-14-T, para. 204.

176 See recently Katanga and Ngudjolo Chui, No. ICC-01/04-01/07-717, para. 396; Bemba Gombo, No.
ICC-01/05-01/08-424, para. 81.

177 f., for example, Tadi¢, No. IT-94-1-T, para. 653.

178 Bassiouni, Crimes against Humanity (1999), p. 264 (‘whenever [public] officials with the intent that
certain crimes be committed, knowingly or intentionally fail to carry out their duties to enforce criminal
laws equally and fairly ... then such public officials are criminally accountable for the conduct of others’).
However, it must be noted that the issue here is not the criminal responsibility of the individuals who
tolerate the attack, but the question of whether a policy can consist in the mere toleration of crimes; in a
similar vein, see Pégorier, Ethnic Cleansing (2013), p. 114 (‘constitute...crimes against humanity, ... the
failure to protect a population against an attack, or the failure to suppress any such attack’).

179 Kupreskié et al., No. IT-95-16-T, para. 552 (‘[t]he need for crimes against humanity to have been at
least tolerated by a State, Government or entity is also stressed in national and international case-law’;
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There are, however, limits to this broad interpretation. First, on an objective level,
the respective entity or authority must be under a legal obligation, based for example
on international HRL, to provide protection against the attack. This presupposes some
form of (effective) control'®® which enables this entity to prevent the crimes from
occurring, since nobody can be obliged by the impossible (ultra posse nemo obligatur).
Secondly, the authority must be aware of the crimes—mere negligence does not suffice.
Apart from that, an interpretation allowing for an omission seems to be contradicted
by the third paragraph of the Introduction to the Elements of Crimes concerning
Article 7 which reads: ‘It is understood that “policy to commit such attack” requires
that the State or organization actively promote or encourage such an attack against a
civilian population.’!®! In a similar line, the ICC Katanga and Ngudjolo PTC required a
‘thoroughly organised’ attack following ‘a regular pattern’.!®2 The footnote to the
quoted part of the Elements provides, however: ‘A policy which has a civilian population
as the object of the attack would be implemented by State or organizational action. Such a
policy may, in exceptional circumstances, be implemented by a deliberate failure to take
action, which is consciously aimed at encouraging such attack. The existence of such a
policy cannot be inferred solely from the absence of governmental or organisational
action’.!83 This contradictory text is the result of a compromise achieved during the
Fourth Session (13 to 31 March 2000) of the Preparatory Commission (‘PrepComn’).
Reading the main text and the footnote together, it becomes clear that inactivity may
suffice in ‘exceptional circumstances’. This is in line with the broad interpretation put
forward here since, arguably, in most cases a policy of crimes against humanity will
manifest itself by active support, that is, the recourse to the omission alternative only
applies exceptionally. Apart from that, to require an active policy for crimes against
humanity would, in line with this argumentation, amount to deleting the ‘widespread’
alternative from Article 7 ICC Statute, that is, it would go against the wording of this
provision. The Elements must not, however, amend the text or meaning of the Statute.8*

empbhasis added); see also para. 555 (‘some sort of explicit or implicit approval or endorsement by State or
governmental authorities is required’; emphasis added).

180 Here recourse can be taken to the human rights case law in case of the extraterritorial application of
human rights, cf. Bankovic{ and Others v Belgium and Others, Application No. 52207/99, Judgment (12
December 2001) para. 71 (linking the notion of ‘effective control’ to ‘the relevant territory’ for the
exceptional ‘recognition of the exercise of extraterritorial jurisdiction by a Contracting State’); also Issa
and Others v Turkey, Application No. 31821/96, Judgment (16 November 2004) para. 71; Al Skeini and
Others v United Kingdom, Application No. 55721/07, Judgment (7 July 2011) para. 74. See also Human
Rights Committee, Sergio Euben Lopez Burgos v Uruguay, UN Doc. Supp. No. 40 (A/36/40) 176, 29 July
1981, Human Rights Committee, Communication No. R12/52, para. 12.3; and Human Rights Committee,
Lilian Celiberti de Casariego v Uruguay, Communication No. 56/1979, UN Doc. CCPR/C/OP/1 at 92, 29
July 1981, para. 10.3, with almost identical wording.

181 Elements of Crimes, Introduction to the Elements of Article 7, para. 3 (emphasis added).

182 Katanga and Ngudjolo Chui, No. ICC-01/04-01/07-717, para. 396 (‘in the context of a widespread
attack, the requirement of an organisational policy pursuant to article 7(2)(a) of the Statute ensures that the
attack, even if carried out over a large geographical area or directed against a large number of victims, must
still be thoroughly organised and follow a regular pattern. It must also be conducted in furtherance of a
common policy involving public or private resources’; emphasis added).

183 Emphasis added.

184 According to Article 9 ICC Statute, the Elements ‘shall assist the Court in the interpretation and
application of articles 6, 7 and 8 (para. 1) and ‘be consistent with this Statute’ (para. 3). See Volume I of this
treatise, pp. 32-3, 74.
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In conclusion, the contents of the policy depend on the nature of the attack as
systematic or widespread. In the former case, the policy would provide at least certain
guidance regarding the prospective victims in order to coordinate the activities of the
single perpetrators. A systematic attack, thus, requires active conduct from the side of
the entity behind the policy without necessarily amounting to extensive or repeated
activity. Rather, what counts is whether the conduct suffices to trigger and direct the
attack. Thus, for example, the identification of possible victims by the authorities and
an (implicit or explicit) announcement of impunity from prosecution for crimes
against this group would be sufficient. A widespread attack which is not at the same
time systematic is one that lacks any guidance or organization. The policy behind such
an attack may be one of mere deliberate inaction, tolerance, or acquiescence. Such a
policy, however, presupposes that the respective entity is legally obliged and able to
intervene.!8>

(iii) The entity behind the policy

While Article 7 makes clear with its reference to a ‘State or organizational policy’186

that the entity behind the policy does not have to be a state in the classical sense of
public international law, it is controversial what kind of non-state entities are included
in the concept and what criteria they are to fulfil. In its 1996 Draft Code, the ILC took
the position that the entity committing a crime against humanity must be ‘a Govern-
ment or...any organization or group’.'®” In a similar vein, the ICTY concluded that
the policy ‘need not be the policy of a State’,'® need not be conceived on the highest
level in the state or organization,'®® and the entity behind the policy must also be
‘holding de facto authority over a territory’.!®® Thus, arguably, every level in the
respective state or other organization which, as such, exercises de facto power in a
given territory can also develop an explicit or implicit policy with regard to the
commission of crimes against humanity in this territory. In any case, the relevant
authority is the entity which exercises the highest de facto authority in the given
territory and can—within limits—control all other holders of power and all individuals.
This entity must at least tolerate the respective crimes. As to the quality of the (non-
state) entity or organization, it also seems to be clear that it must be in a position akin,

185 Members of governments that implement a policy by tolerance may themselves be responsible under
the doctrine of command responsibility, see Volume I of this treatise, pp. 197 ff.

186 Emphasis added.

187 Chapeau of Article 18 of the Draft Code, YbILC, ii/2, 15 (1996). The Commentary to the chapeau
reads: ‘The instigation or direction of a Government or any organization or group, which may or may not
be affiliated with a Government, gives the act its great dimension and makes it a crime against humanity
imputable to private persons or agents of a State.” Similarly, the Commentary to Article 21 (Systematic or
mass violations of human rights) of the 1991 Draft Code explains: ‘yet the article does not rule out the
possibility that private individuals with de facto power or organized in criminal gangs or groups might also
commit the kind of systematic or mass violations of human rights covered by the article’, YbILC, ii/2, 94
(1991).

188 Tadi¢, No. IT-94-1-T, para. 655; confirmed in Kayishema and Ruzindana, No. ICTR-95-1-T, para.
126; Kupreskic et al., No. IT-95-16-T, para. 551; Bagilishema, No. ICTR-95-1A-T, para. 78. See, previously,
Nikolié, No. I1T-94-2-R61, para. 26 (‘...not be related to a policy established at State level, in the
conventional sense of the term’).

189 Blaski¢, No. IT-95-14-T, para. 205.

190" Kupreskic et al., No. IT-95-16-T, para. 552; see also Tadi¢, No. IT-94-1-T, para. 654.
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or at least similar to, a state; that is, it must possess similar capacities of organization
and force.!!

The issue came to the forefront in the ICC Situation in the Republic of Kenya,
which is concerned with the post-election violence of 2007/2008. With regard to the
term ‘organization’ the majority of the Chamber concluded that not ‘the formal
nature of a group and the level of its organization’ were decisive, but that instead ‘a
distinction should be drawn on whether a group has the capability to perform acts
which infringe on basic human values’.1°2 Therefore, it is to be determined on a case-
by-case basis whether a respective group meets the requirements of Article 7(2)(a).1*?
In casu the majority found that the ‘organizational policy’ element was met by
‘various groups including local leaders, businessmen and politicians’.!** In his dis-
senting opinion Judge Kaul, conducting a lengthy analysis of the historic origins of
crimes against humanity and the proper interpretation of the term ‘organization’,!%>
concludes that in order for a crime against humanity to fall under the jurisdiction of
the ICC, it would have to have been committed by an entity that ‘partake[s] of some
characteristics of a State’.! The controversy in PTC II is still persisting,'®” but PTC
III concurs with PTC 1II as to its case-by-case approach and the criteria proposed to

191 See Bassiouni, The Legislative History (2005), p. 245 (non-state actors ‘partake of the characteristics
of state actors in that they exercise some dominion or control over territory and people, and carry out
“policy” which has similar characteristics of those of “state action or policy”’); Schabas, ‘Crimes against
Humanity’, in Sadat and Scharf, The Theory and Practice (2008), p. 359 (‘state-like bodies’).

192 Situation in the Republic of Kenya, No. ICC-01/09-19, para. 90. In paras. 84 and 85 respectively the
PTC refers to Katanga and Ngudjolo Chui, No. ICC-01/04-01/07-717, para. 396 and Bemba Gombo, No.
ICC-01/05-01/08-424, para. 81, both stating that the policy could be made by ‘any organisation with the
capability to commit a widespread or systematic attack against a civilian population’.

193 Situation in the Republic of Kenya, No. ICC-01/09-19, para. 93. The Chamber also lists some
considerations that could be helpful in making this determination, namely: (i) whether the group is
under a responsible command, or has an established hierarchy; (ii) whether the group possesses, in fact,
the means to carry out a widespread or systematic attack against a civilian population; (iii) whether the
group exercises control over part of the territory of a State; (iv) whether the group has criminal activities
against the civilian population as a primary purpose; (v) whether the group articulates, explicitly or implicitly,
an intention to attack a civilian population; (vi) whether the group is part of a larger group, which fulfils some
or all of the aforementioned criteria’ (Situation in the Republic of Kenya, No. ICC-01/09-19, footnotes
omitted).

194 Situation in the Republic of Kenya, No. ICC-01/09-19, para. 117.

195 Situation in the Republic of Kenya, No. ICC-01/09-19, Dissenting Opinion of Judge Kaul, paras.
21-70 (esp. 43-70).

196 Situation in the Republic of Kenya, No. ICC-01/09-19, para. 51: ‘These characteristics could involve
the following: (a) a collectivity of persons; (b) which was established and acts for a common purpose;
(c) over a prolonged period of time; (d) which is under responsible command or adopted a certain degree of
hierarchical structure, including, as a minimum, some kind of policy level; (e) with the capacity to impose
the policy on its members and to sanction them; and (f) which has the capacity and means available to
attack any civilian population on a large scale’ (Situation in the Republic of Kenya, No. ICC-01/09-19,
footnotes omitted). However, control over a territory was not required, but could be an additional factor in
determining the existence of an organization (para. 51, n. 56).

197 See, for example, Prosecutor v Ruto et al., No. ICC-01/09-01/11-373, Decision on the Confirmation of
Charges, paras. 33-4, 184-5 (23 January 2012) and Dissenting Opinion of Judge Kaul, paras. 8-9;
Prosecutor v Francis Kirimi Muthaura et al., No. ICC-01/09-02/11-382-Red, Decision on the Confirmation
of Charges, paras. 112, 221 (23 January 2012) and Dissenting Opinion of Judge Kaul, paras. 7-8. Note in
this respect also Jalloh, AmUlInt LRev, 28 (2013), 435-441, who is of the view that the issue will only be
resolved by an amendment to the Rome Statute.
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determine the status of the organization,'® noting the disagreement in the Court’s
jurisprudence and leaving the question open in its concrete case since even the stricter
requirements have been met.! In the academic literature, the discussion has just
begun, but there is a certain tendency for a broader interpretation in line with the
PTC II’s majority.2%® Werle and Burghardt conclude, on the basis of a detailed
analysis of the ordinary meaning of the term ‘organization’ in Article 7(2)(a), that
it encompasses ‘any association of persons with an established structure’ and there is
no convincing reason to restrict this ‘ordinary meaning’.?’! Ultimately, the authors
favour a broad reading mainly for teleological, purpose-based reasons?? and in this
sense take a similar approach to Sadat who comes to the same result with a more
victim-oriented approach and by invoking the jurisprudence of the tribunals. In her
view, a broad understanding is also in line with customary law and Judge Kaul’s
dissent, therefore, ‘undermines the broader purpose of the Statute’s crimes against
humanity provision mandating the protection of “civilian populations.”” and is
‘inconsistent with the text and legislative history of Article 7°.2°% In contrast, Kref§
finds a basis for a more restrictive approach, demanding a state-like organization, in
customary law2% and in the principle of strict construction.2> He also sees, like Kaul,
the danger of violating state sovereignty by too broad a reading, and emphasizes that
an international prosecution is (only) warranted in the absence of a national pros-
ecution, a situation most likely to occur when the acts are committed by states or
state-like entities.?0¢

To take a side in this controversy, it is perhaps worthwhile looking first more closely
at the criteria or characteristics which the majority of PTC II and Judge Kaul list as
possible distinguishing features for the determination of an ‘organization’ in Article
7(2)(a).2%7 These criteria are in large part identical (responsible command and hier-
archical structure, available means to carry out such an attack, territorial control, and
the purpose of the organization and its acts) and only differ substantially insofar as

198 Situation in the Republic of Céte d’Ivoire, No. ICC-02/11-14, PTC III, Decision Pursuant to Article 15
of the Rome Statute on the Authorisation of an Investigation into the Situation in the Republic of Cote
d’Ivoire, para. 46 (3 October 2011). However, Judges Odio Benito and Fulford have in the meantime left the
Court.

199" Situation in the Republic of Cote d’Ivoire, No. ICC-02/11-14, PTC III, Decision, para. 99.

200 For a broad reading cf. Werle and Burghardt, JICJ, 10 (2012), 1166, 1168-70 (analysing the meaning
of the concept of ‘organization’ and concluding that for systematic and teleological reasons a broad
understanding is required); Sadat, AJIL, 107 (2013), 376-7 (arguing that the definition of crimes against
humanity has evolved since Nuremberg and therefore, does not require the organization behind the acts to
be state-like); previously Kuschnik, Gesamttatbestand (2009), pp. 242-3; Hall, ‘Article 7, in Triffterer,
Commentary (2008), mn. 92 (demanding ‘de facto power’). For a narrower approach, see Kref3, LJIL, 23
(2010), 857-61 (arguing in favour of strict construction, 863, on the basis of customary law, 867-71);
previously Kref3, ‘Der Jugoslawien-Strafgerichtshof’, in Fischer and Liider, Vélkerrechtliche Verbrechen
(1999), pp. 54-5; see also Schabas, ICC Commentary (2010), p. 152 (‘should probably be construed broadly
enough to encompass entities that act like States’).

201 Werle and Burghardt, JICJ, 10 (2012), 1151. 202 Werle and Burghardt, JICJ, 10 (2012), 1166.

203 Sadat, AJIL, 107 (2013), 371, 375. 204 Kref3, LJIL, 23 (2010), 867-71.

205 KreR, LJIL, 23 (2010), 863.

206 KreR, LJIL, 23 (2010), 861, 866; Situation in the Republic of Kenya, No. ICC-01/09-19, Dissenting
Opinion of Judge Kaul, paras. 10, 63-5.

207 See notes 193 and 196.
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Kaul regards them as indications of state-likeness?°® without which an organization is
‘not able to carry out a policy of this nature’.?%° Secondly, the different conclusions
reached by academic writers depend, on the one hand, on a different assessment of the
state of customary law—indeed, more a question of belief than hard law—and, on the
other, on the importance of human rights protection as the object and purpose of
crimes against humanity.?!° Thus, the gist of the issue is how to reconcile the call for
the broadest possible protection of human rights by way of ICL (here crimes against
humanity) with legitimate concerns as to the principle of strict construction and a
possible loss of significance or ‘downgrading’ of crimes against humanity. Ultimately,
then, the decision comes down to the personal preference or background of the
respective author with regard to the weight to be attached to the protection of
human rights by way of ICL. While an (exclusively) human rights approach almost
automatically entails a broad interpretation of the actus reus of international crimes, an
understanding of ICL in the sense of a classical liberal criminal law with its core
principles of legality, culpability, and fairness, as defended by this author,?!! leads to
more narrow interpretations.?!? In any case, the mere risk of a lacuna with respect to
the criminalization of a particular conduct is an inherent feature of criminal law and
does, as such, not allow for too broad an interpretation against the letter of the law.

(iv) The policy element and the underlying acts

The wording of the chapeau of Article 3 of the ICTR Statute and Article 7(1) of the ICC
Statute provide that the enumerated criminal acts must be ‘committed as part of a
widespread or systematic attack’.2!3 Article 5 ICTY Statute provides that a person is
responsible for the crimes ‘when committed in armed conflict. .. and directed against
any civilian population’?!# This wording (specifically the ‘and’)—if taken literally—
could be read to require that the perpetrator must personally direct the crime against a
civilian population (i.e., not only against one or a few single victims) and, thus, commit
a multiplicity of acts. However, as early as in 1996, an ICTY TC decided that ‘as long as
there is a link with the widespread or systematic attack against any civilian population,

208 Situation in the Republic of Kenya, No. ICC-01/09-19, Dissenting Opinion of Judge Kaul, para. 51
(‘entity which may act like a State or has quasi-State abilities’).

209 Situation in the Republic of Kenya, No. ICC-01/09-19, Dissenting Opinion of Judge Kaul, para. 52
(accordingly, he excludes ‘groups of organized crime, a mob, groups of (armed) civilians or criminal
gangs’).

210 See, on the one hand, Kref3, LJIL, 23 (2010), 860-1 (‘the consequence of a broad, human-value-driven
teleological construction of the term “organization” in Article 7(2)(a) of the Statute would be the creation of
new international human rights law directly incumbent on “organs” or “agents” of organizations which are
not even state-like’, 861) and, on the other, Sadat, AJIL, 107 (2013), 376-7 (requiring a state-like
organization ‘excludes situations of mass atrocities committed by other organizations, and ignores the
evolution of crimes against humanity over the decades since the Nuremberg judgment’) and Werle and
Burghardt, JICJ, 10 (2012), 1160-4 (‘An interpretation of the term “organization” that limits the ordinary
meaning by adding a further element can only be convincing if it can be argued that the additional element
increases the wrongfulness of these violations of fundamental rights’, 1160, on the following pages this is
negated by these authors); see also Werle, Vilkerstrafrecht (2012), mn. 887.

21 of, Volume I of this treatise, pp. 87 ff.

212 On the importance of the legal and cultural background (humanitarian vs. military) in approaching
issues of IHL, especially military necessity, see Luban, LJIL, 26 (2013), 315 ff.

213 Emphasis added. 214 Emphasis added.
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a single act could qualify as a crime against humanity’?!> This has become the
invariable practice of both tribunals.?1¢ It was reformulated in the clearest possible way
in Kunarac: “The underlying offence does not need to constitute the attack but only to
form a part of the attack’.2!” And: ‘Tt is sufficient to show that the act took place in the
context of an accumulation of acts of violence which, individually, may vary greatly in
nature and gravity’.2!® This corresponds to the wording of both Article 3 ICTR Statute
and Article 7(1) ICC Statute (‘committed as part of a widespread or systematic attack’).

A more precise definition of the required link between the act and the attack may be
derived from the rationale of crimes against humanity developed here, that is, the
protection against the particular dangers of multiple crimes supported or tolerated by
the authorities. If the dangerousness of an individual criminal act is increased because
the conduct occurs in the context of an attack, the act must be regarded objectively as a
part of this attack. For example, the specific risk for the victim of an aggression may be
increased because he may not be able to ask the police for help precisely because the
criminal act is part of a larger (state-directed) attack. If the victim is killed in the course
of the aggression, the killing is part of the attack. On the other hand, a person who is
killed in the course of an ordinary burglary is not a victim of crimes against humanity if
the police would have been willing to protect the person (but arrived too late), that is,
the nature of the criminal act did not entail a greater risk. In other words, the victim of
an ordinary crime suffers only the general risk of any crime victim, but not the special
risk created by the attack in the context of crimes against humanity. Thus, an adequate
test to determine whether a certain act was part of the attack is to analyse whether the
act would have been less dangerous for the victim if the attack and the underlying policy
had not existed.?!?

There is, of course, no ‘group element’ in crimes against humanity as in the case of
genocide.??° Thus, the victim of the individual act of a crime against humanity need not
necessarily be a member of a specifically targeted group, victims need only to be
targeted in the course of an attack against a civilian population and the perpetrator
may even be a member of the targeted group itself.22! Equally, it is not necessary ‘to
demonstrate that the victims are linked to any particular side of the conflict’.?22

215 Mrksic et al., No. IT-95-13-R61, para. 30.

216 Tadié¢, No. 1T-94-1-T, para. 649; Kayishema and Ruzindana, No. ICTR-95-1-T, para. 135
(‘crimes... must form part of...an attack’); Kupreskic¢ et al., No. IT-95-16-T, para. 550; Kunarac et al.,
No. IT-96-23-T & IT-96-23/1-T, para. 417; Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 178; Blaski¢, No.
IT-95-14-A, para. 101; Prosecutor v Deronjic, No. IT-02-61-A, Judgment on Sentencing Appeal, para. 109
(20 July 2005); Tolimir, No. IT-05-88/2-T para. 698; Bagilishema, No. ICTR-95-1A-T, para. 82; Seromba,
No. ICTR-2001-66-1, para. 357; Nahimana et al., No. ICTR-99-52-A, para. 924; Stanisi¢ and Zupljunin, No.
IT-08-91-T, para. 28.

217" Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 417.

218 Kynarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 419.

219 Ambos and Wirth, CLF, 13 (2002), 36. See for examples where this is not the case: Mettraux, Crimes
(2005), pp. 251-2.

220 ¢f. Chapter 1, B. (1).

221 Mettraux, HarvIL], 43 (2002), 256, giving the example of a German who is detained or tortured for
hiding a Jewish friend during World War II even though he is not part of the targeted Jewish population.

222 Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 423; Prosecutor v Akayesu, No. ICTR-96-4-A,
Appeals Chamber Judgment, para. 437 (1 June 2001); Limaj et al., No. IT-03-66-T, para. 186; Blagojevi¢ and
Joki¢é, No. IT-02-60-T, para. 544.
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(e) Subjective element

The chapeau of Article 7 ICC Statue explicitly requires that the accused be aware of the
attack of which his individual act forms part.?23 This implies a twofold test: firstly, the
perpetrator must know of the existence of the larger attack; secondly, he must know
that his individual act forms part of this attack.??* The knowledge requirement
constitutes an additional mental element to be distinguished from the general mens
rea requirement of Article 30 ICC Statute.?2> This follows both from the fact that
‘knowledge’ is explicitly mentioned in Article 7 ICC Statue and from the Elements of
Crime where knowledge is also required separately for each of the enumerated individual
acts of crimes against humanity. In structural terms, the knowledge requirement pro-
vides the necessary connection between the perpetrator’s individual acts and the overall
attack by means of the perpetrator’s mindset. By this, the knowledge requirement ensures
that single, isolated acts, which only happen to have been carried out contemporaneously
with an overall attack—so-called ‘opportunistic’ acts—do not qualify as crimes against
humanity and, therefore, cannot be prosecuted under Article 7 ICC Statute.

The case law holds, in line with the wording of Article 7 ICC Statute, that the accused
must be aware that his act forms part of the collective attack.226 However, the specific
contents of this knowledge and its object of reference remain in dispute.??” As to the
former, the risk-oriented or risk-based approach proposed by the Blaski¢ TC is
persuasive. Accordingly, knowledge also includes the conduct ‘of a person taking a
deliberate risk in the hope that the risk does not cause injury’.?2® This was confirmed by
the Kunarac AC, upholding the Trial Chamber’s view that the perpetrator must, at
least, have known ‘the risk that his acts were part of the attack’.??° This approach
extends knowledge from “full’ or ‘positive’ knowledge well into the field of recklessness
and, thus, clarifies the obscure concept of ‘constructive knowledge’ introduced by other

223 This part draws on my earlier work ‘Crimes Against Humanity’, in Sadat, Convention (2011),
pp. 288-90.

224 Ambos, Nouvelles Etudes Pénales (AIDP), 19 (2004), 249. Against a mental requirement, see Kirsch,
“Zweierlei Unrecht’, in Michalke and Kéberer, FS Hamm (2008), p. 286.

225 Ambos and Wirth, CLF, 13 (2002), 39-40; Ambos and Wirth, ‘Commentary’, in Klip and Sluiter,
Annotated Leading Cases, ii (2001), pp. 39-40.

226 Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 187; Tadic, No. IT-94-1-A, paras. 248, 255; Kupreskic et al.,
No. IT-95-16-T, para. 556; Prosecutor v Vasiljevi¢, No. IT-98-32-A, Appeals Chamber Judgment, para. 30 (25
February 2004); Limaj et al., No. IT-03-66-T, para. 190; Prosecutor v Krajisnik, No. IT-00-39-T, Trial
Chamber Judgment, para. 706 (27 September 2006); Prosecutor v Bisengimana, No. ICTR-00-60-T,
Trial Chamber Judgment, para. 57 (13 April 2006); Gotovina et al., No. IT-06-90-T, para. 1707; Tolimir,
No. IT-05-88/2-T, para. 700.

227 See Ambos and Wirth, CLF, 13 (2002), 37 ff.

228 Blaskié, No. IT-95-14-T, para. 254 referring to Desportes and Le Gunehec, Droit pénal général
(2009), p. 445 (‘de la personne qui prend un risque de fagon délibérée, tout en espérant que ce risque ne
provoque aucun dommage’).

229 Kunarac et al., No. IT-96-23 & IT-96-23/1-A, para. 102 quoting from Kunarac et al., No. IT-96-23-T
& IT-96-23/1-T, para. 434; concurring, Vasiljevi¢, No. IT-98-32-A, para. 37; Prosecutor v Marti¢, No. IT-95-
11-T, Trial Chamber Judgment, para. 49 (12 June 2007); Mrksi¢ et al., No. IT-95-13/1-T, para. 439;
Milutinovié et al., No. IT-05-87-T, para. 162. But see Blaskié, No. IT-95-14-A, para. 126.

230 Tadié, No. IT-94-1-T, paras. 656-9; Tadi¢, No. IT-94-1-A, para. 248 (does not mention constructive
knowledge); Kayishema and Ruzindana, No. ICTR-95-1-T, paras. 133-4; Rutaganda, No. ICTR-96-3-T,
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Chambers.?3? By this, a perpetrator is seen to have knowledge of the attack if he
is aware of the risk that his conduct can be objectively construed as part of the broader
attack. As to the knowledge of the attack itself, it is sufficient that the perpetrator
is aware of its existence in general without possessing detailed knowledge of its
particularities and circumstances,?*! or, as expressed by the Elements, ‘without know-
ledge of all characteristics of the attack’.2*? In other words, the perpetrator must (only)
be aware of the facts related to the attack which increase the dangerousness of his
conduct for the victims or which turn this conduct into a contribution to the crimes of
others.23? This standard corresponds to the risk-based approach.

The risk-based approach also shows its superiority in cases where the perpetrator
carries out one of the underlying acts at a moment when the attack is only imminent or
has just begun. In such a situation, positive knowledge of an overall attack cannot exist,
since the attack does not yet exist itself. The Elements provide that in such a situation, it
is sufficient that the perpetrator intends ‘to further such an attack’?** or intends ‘the
conduct to be part of a[n] attack’. Thus, the drafters seem to have intended to replace
the cognitive knowledge requirement by the volitional requirement of the perpetrator’s
desire to bring about the relevant facts. Yet, while it is true that future events (in casu
the development of an incipient attack into a fully fledged one) cannot be known but
only hoped for or desired, one can be aware of the risk that a certain conduct will lead
to a certain result.2*> In other words, a participant in an incipient attack cannot know
for certain that the attack will develop into a fully fledged attack, but he can certainly be
aware of a risk that something of that kind will happen.?3¢

Apart from the knowledge requirement, Article 7(1) does not contain any other
specific mental elements; notably, the need for a discriminatory intent is no longer
required. While the ‘old’ jurisprudence since Tadi¢, based partly on the Report of the
Secretary General on the establishment of the ICTY?3” and partly on the wording of

para. 71; Kupreski¢ et al, No. IT-95-16-T, paras. 556-7; Musema, No. ICTR-96-13-T, para. 206;
Prosecutor v Ruggiu, No. ICTR-97-32-T, Trial Chamber Judgment, para. 20 (1 June 2000); Kordi¢ and
Cerkez, No. IT-95-14/2-T, para. 185. For a critical discussion of this concept: Ambos and Wirth, CLF, 13
(2002), 38-9; Ambos (AIDP), 19 (2004), 250.

21 See, for example, Kunarac et al., No. IT-96-23 & IT-96-23/1-A, para. 102; Limaj et al., No. IT-03-66-
T, para. 190; Milutinovi¢ et al., No. IT-05-87-T, para. 160; Prosecutor v Simba, No. ICTR-1-76-T, Trial
Chamber Judgment, para. 421 (13 December 2005); Katanga and Ngudjolo Chui, No. ICC-01/04-01/07-
717, para. 401; Prosecutor v Omar Hassan Ahmad Al Bashir, Decision on the Prosecution’s Application for a
Warrant of Arrest against Omar Hassan Ahmad Al Bashir, No. ICC-02/05-01/09, para. 87 (4 March 2009).

232 Elements of Crimes, Introduction to the Elements of Article 7, para. 2; on the negotiations: Robinson,
‘Elements’, in Lee, The ICC (2001), p. 72.

>33 Ambos and Wirth, CLF, 13 (2002), 41.

234 Elements of Crimes, Introduction to the Elements of Article 7, para. 2. See also Robinson, ‘Elements’,
in Lee, The ICC (2001), p. 73.

235 Frisch, Vorsatz und Risiko (1983), pp. 341 ff. (p. 341: ‘Notwendig ist das Wissen um das der
Handlung eignende und (normative) ihre Tatbestandsmafligkeit begriindende Risiko...").

236 For the same result, see Ambos and Wirth, CLF, 13 (2002), 40.

237 Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808 (1993),
UN Doc. $/25704, para. 48 (‘Crimes against humanity refer to inhumane acts of a very serious nature, such
as wilful killing, torture or rape, committed as part of a widespread or systematic attack against any civilian
population on national, political, ethnic, racial or religious grounds’; emphasis added).

8 ¢_..on national, political, ethnic, racial or religious grounds..." .
29 Tadi¢, No. IT-94-1-T, para. 652; Rutaganda, No. ICTR-96-3-T, paras. 75-6.
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Article 3 ICTR Statute,?*® required such a special intent,>3° that position was always
criticized by scholars?4° and reversed by the Tadi¢ appeal decision, which restricted the
discriminatory intent to the crime of persecution.?*! This holding has consequently
been followed invariably by the ICTY.?*?

C. Underlying Acts
(1) Murder (Article 7(1)(a) ICC Statute)

Article 7(1)(a) ICC Statute lists murder as the first underlying act without providing
for more concrete elements in para. 2 of Article 7. According to the Elements,
murder requires, apart from the context element, that the perpetrator kills?**> one or
more persons. The absence of a specific definition of the elements of murder makes
it necessary to invoke other sources in the sense of Article 21 of the Statute,
following the hierarchy provided by this norm.?** While the crime of murder has
existed in ICL instruments as a crime against humanity since the Nuremberg
Charter?#> and as an ordinary crime in the world’s major criminal law systems
well before 1945246 (thereby amounting to a ‘general principle of law’?4”), to find a
definition of this crime one has to take recourse to comparative law in the sense of
Article 21(1)(c) ICC Statute.

In the case law of the ad hoc tribunals, murder has been classified following the actus
reus/mens rea common law dichotomy—considered in Celebi¢i as ‘universal and

240 Gee, for example, McAuliffe de Guzman, HRQ, 22 (2000), 364-8.

241 Tadi¢, No. IT-94-1-A, para. 305; for the discussion of the question see paras. 281-305.

242 Kupreski¢ et al., No. IT-95-16-T, para. 558; Blaski¢, No. IT-95-14-T, para. 260; Kordic¢ and Cerkez,
No. IT-95-14/2-T, para. 186; Popovi¢ et al, No. IT-05-88-T, para. 968; Tolimir, No. IT-05-88/2-T, para. 849;
Prosecutor v Muvunyi, No. ICTR-2000-55A-T, Trial Chamber Judgment, para. 514 (12 September 2006);
Prosecutor v Zigiranyirazo, No. ICTR- ICTR-01-73-T, Trial Chamber Judgment, para. 430 (18 December
2008). Also, the ICTR interpreted the reference to certain grounds in Article 3 as belonging to the nature of
the attack, not the perpetrator’s mens rea, cf. Akayesu, No. ICTR-96-4-A, para. 469, cited after Bagilishema,
No. ICTR-95-1A-T, para. 81, fn. 79-80.

243 The respective footnote 7 provides: ‘For the purposes of this definition the term “killed” is inter-
changeable with the term “caused death”. This footnote applies to all elements which use either of these
concepts’.

244 cf. Volume I of this treatise, pp. 73 ff.

245 Article 6(c) IMT, Article 5(c) of the Tokyo Charter, Article I1(1)(c) of CCL 10, Principle VI(c) of the
ILC’s Nuremberg Principles (YDILC, ii, (1950), 374), Article 2(11) Draft Code, YbILC, ii, (1954), 151 and
Article 18(a) of the 1996 Draft Code (YBILC, ii/2, 15); Article 5(a) of the ICTY Statute, Article 3(a) of the
ICTR Statute and Article 7(1)(a) of the ICC Statute.

246 cf. Article 18(7) Draft Code, YbILC, ii/2, 15 (1996) (‘murder is a crime that is clearly understood and
well defined in the national law of every State’); referred to in Kupreskic et al., No. IT-95-16-T, para. 821;
Akayesu, No. ICTR-96-4-T, para. 587. See also Bassiouni, Crimes against Humanity (1999), 293-300. For
analysis of the main characteristics of relevant provisions of national penal codes of the world’s major legal
systems, see Heine and Vest, ‘Murder/Willful Killing’, in McDonald and Swaak-Goldman, Substantive and
Procedural Aspects (2000), pp. 176 ft., esp. at p. 195.

247 Bassiouni, Crimes against Humanity (1999), p. 300. See also Swaak-Goldman, ‘Crimes against
Humanity’, in McDonald and Swaak-Goldman, Substantive and Procedural Aspects (2000), pp. 143 ff.

248 prosecutor v Delali¢ et al., No. IT-96-21-T, Trial Chamber Judgment, paras. 473-4 (16 November
1998), at n. 433 noting Morissette v United States, 342 US 246 (1952).
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persistent in mature systems of law’248—as the unlawful, intentional killing of a human
being.24® Accordingly, the necessary elements of murder as a crime against humanity
are the following:2>°

* in objective terms, the death of the victim as the result of an unlawful conduct of
the accused (including an omission in the context of command responsibility)2>!
which must be a substantial cause of the death;?>?

* in subjective terms, the intention to kill or inflict grievous bodily harm on the
deceased having known that such bodily harm is likely to cause the victim’s death,
and recklessness as to whether death ensues or not.?>3

This broad definition is in line with Bassiouni’s findings according to which murder,
in the world’s major criminal justice systems, constitutes an umbrella term for all
provisions criminalizing the taking of life, from intentional killing to the creation of
life-endangering conditions likely to result in death according to reasonable human
experience.?>* Thus, murder within the meaning of Article 6(c) of the Nuremberg
Charter (and a fortiori in the subsequent instruments framed in the same terms),
includes a closely related form of unintentional but foreseeable death that in common
law systems is called ‘manslaughter’,>> and in the Romanist-Civilist-Germanic systems
constitutes homicide with dolus (‘Vorsatz’) and homicide with culpa (‘Fahrldssigkeit’) 256

249 Akayesu, No. ICTR-96-4-T, para. 589 followed in Rutaganda, No. ICTR-96-3-T, para. 80 and
Musema, No. ICTR-96-13-T, para. 215.

250 Akayesu, No. ICTR-96-4-T, para. 589, approved in Kupreski¢ et al., No. IT-95-16-T, para. 560,
Blaski¢, No. IT-95-14-T, para. 217, Rutaganda, No. ICTR-96-3-T, para. 80; Musema, No. ICTR-96-13-T,
para. 215; Prosecutor v Dordevié, No. IT-05-87/1-T, Public Judgment with Confidential Annex, para. 1708
(25 February 2011); Gotovina et al., No. IT-06-90-T, para. 1725; Perisi¢, No. IT-04-81-T, paras. 102, 738;
Nzabonimana, No. ICTR-98-44D-T, para. 1792; Prosecutor v Nizeyimana, No. ICTR-2000-55C-T, Judg-
ment and Sentence, para. 1552 (19 June 2012); Prosecutor v Haradinaj et al., No. IT-04-84bis-T, Public
Judgment with Confidential Annex, para. 425 (29 November 2012); Stanisi¢ and Zupljanin, No. IT-08-91-T,
para. 39.

21 Delalié et al., No. IT-96-21-T, para. 424; Akayesu, No. ICTR-96-4-T, para. 589; Perisi¢, No. IT-04-81-T,
para. 103.

252 Delalié et al., No. IT-96-21-T, para. 424. Followed in Tolimir, No. IT-05-88/2-T, para. 715; Haradinaj
et al., No. IT-04-84bis-T, para. 427; Blaski¢, No. IT-95-14-T, para. 153 and in Kordi¢ and Cerkez, No. IT-95-
14/2-T, para. 229 in relation to wilful killing (ICTY Statute, Article 2), adding that for the purposes of this
Article the victim must be a ‘protected person’, and at para. 230 in relation to murder (ICTY Statute, Article 3)
noting that the offence is against a person ‘taking no active part in the hostilities’.

253" Akayesu, No. ICTR-96-4-T, para. 589; Prosecutor v Kvocka et al., No. IT-98-30/1-T, Trial Chamber
Judgment, para. 132 (2 November 2001); Tolimir, No. IT-05-88/2-T, para. 716; Stanisi¢ and Zupljanin, No.
IT-08-91-T, para. 39.

254 Bassiouni, Crimes against Humanity (1999), pp. 300-2. The phrase ‘according to reasonable human
experience’ has the same meaning as “ according to the known or foreseeable expectations of a reasonable
person in the same circumstances’ which Bassiouni uses in his discussion of this issue. The definition of
murder noted here is ‘the widespread common understanding of the meaning of murder’ and arises
‘notwithstanding the technical differences in the definitions of various forms of intentional and uninten-
tional killing in the world’s major criminal justice systems’.

255 Bassiouni, Crimes against Humanity (1999) (in both of its common law forms, i.e., voluntary and
involuntary manslaughter).

256 Bassiouni, Crimes against Humanity (1999). See also Heine and Vest, ‘Murder/Willful Killing’, in
McDonald and Swaak-Goldman, Substantive and Procedural Aspects (2000), p. 177 (‘At a minimum, intention
entails committing “an act clearly dangerous to human life that causes the death of an individual”’). In this vein,
see also Werle, Volkerstrafrecht (2012), mn. 899-900; Hogan-Doran, LJIL, 11 (1998), 168-71.
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However, while the objective element of the definition has not been considered
controversial, the subjective element has been the subject of extensive discussion. In
Kupreski¢, purporting to follow Akayesu, it was held that the requisite mens rea is the
intent to kill or the intent to inflict serious injury in reckless disregard of human life.?>”
The Blaski¢ TC equated recklessness ‘to serious criminal negligence’?>® and assumed
that the accused ‘had to understand’ that his conduct ‘was likely to lead to death’>*® and
must have acted ‘in the reasonable knowledge that the attack was likely to result in
death’.2%0 In a similar vein, the Kordi¢ TC held that to fulfil the mens rea of murder it
suffices to intend to inflict serious injury in the reasonable knowledge that the attack
was likely to result in death.?! The recklessness formula was also applied with regard
to the war crimes of wilful killing and murder in Celebici,?%? with the Trial Chamber
holding that mens rea is present where the intention of the accused exists to kill or
inflict serious injury in reckless disregard of human life.?%3

The discussion about the correct mental standard for ‘murder’ has been complicated
by the fact that the French version of the ICTY and ICTR Statutes speaks of ‘assassinat’
which is—as opposed to the mere intentional ‘meurtre’—to be understood as premedi-
tated murder,?%* that is, as a killing where the intention is formed before the actual
criminal act is executed.?%> While some Chambers have sidestepped the problem by
invoking customary international law which arguably does not demand premeditation
and thereby considering the French as an erroneous translation,?® the Kayishema TC
rejected this view convincingly, clarifying that both the French and the English version of
the Statute(s) are authentic (therefore, there can be no error of translation)?%” and stating;

257 Kupreski¢ et al., No. IT-95-16-T, para. 561. 258 Blaski¢, No. IT-95-14-T, para. 152.

259 Blaski¢, No. IT-95-14-T, para. 153. 260 Blaski¢, No. IT-95-14-T, para. 217.

261 Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 236. See also Kupreskié et al., No. IT-95-16-T, paras. 560-1;
Blaski¢, No. IT-95-14-T, para. 217; Akayesu, No. ICTR-96-4-T, para. 589; Tolimir, No. IT-05-88/2-T, para.
716.

262 Delali¢ et al., No. IT-96-21-T, para. 439.

263 Delalié et al., No. IT-96-21-T, paras. 431 and 438 stressing the importance of considering the nature
and purpose of the prohibition contained in the GC and relevant principles of interpretation of the ICTY
Statute and Rules, and at the same time taking into account the objects of the Statute and the social and
political considerations which gave rise to its creation (see paras. 160 ft., esp. para. 170). Concurring, Kordi¢
and Cerkez, No. IT-95-14/2-T, para. 229.

264 See Article 221-3 of the French Code Pénal of 1 March 1994: ‘Le meurtre commis avec prémédita-
tion ... constitue un assassinat’ (emphasis added). See also Blaski¢, No. IT-95-14-T, para. 216 fn. 414;
Kayishema and Ruzindana, No. ICTR-95-1-T, para. 137, n. 37 (yet generalizing too much when stating that
‘in most civil law systems, premeditation is always required for assassinat’); Chesterman, DukeJComperIL,
10 (2000), 329.

263 See Article 132-72 of the CP: ‘La préméditation est le dessein formé avant 'action de commettre un
crime ou un délit determine’ (emphasis added).

266 Akayesu, No. ICTR-96-4-T, para. 588; concurring, Rutaganda, No. ICTR-96-3-T, para. 79 and
Musema, No. ICTR-96-13-T, para. 214 (quite apodictically declaring that ‘[cJustomary international
law dictates that the offence of “murder”, and not “assassinat”, constitutes a crime against humanity’);
Blaski¢, No. IT-95-14-T, para. 216 (referring in addition to the 1996 ILC Draft Code); Kordi¢ and Cerkez,
No. IT-95-14/2-T, para. 235 (‘settled that premeditation is not required’, emphasis added). Concurring
also Chesterman, DukeJCompe»IL, 10 (2000), 329 (invoking, inter alia, Article 7(1)(a) ICC Statute).

267 Kayishema and Ruzindana, No. ICTR-95-1-T, para. 138 with n. 77 (‘Notably the text was drafted in
English and French, both being original and authentic. The Statute was then translated into the four
remaining official UN languages. Therefore, between English and French there was no translation.
Accordingly, there can be no “error in translation” as such; there can only be a mistake in the drafting of
an original text. Notably, the term used in the ICTY Statute is also assassinat (ICTY Statute Article 5(a)’).
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When interpreting a term from one language to another, one may find that there is no
equivalent term that corresponds to all the subtleties and nuances. This is particularly
true with legal terms that represent jurisprudential concepts. Here, the mens rea for
murder in common law overlaps with both meurtre and assassinat (that is, a meurtre
aggravé) in civil systems.?®® The drafters chose to use the term assassinat rather than
meurtre. As a matter of interpretation, the intention of the drafters should be followed
so far as possible and a statute should be given its plain meaning.?%°

The Chamber also rejects the customary law argument of Akayesu and rather presumes
that the drafters consciously used ‘assassinat’ alongside murder in order to introduce a
higher mens rea standard.?’® At any rate, in case of doubt, an interpretation more
favourable to the accused should be adopted.?”! Thus, the Chamber concludes:

The Chamber finds, therefore, that murder and assassinat should be considered
together in order to ascertain the standard of mens rea intended by the drafters and
demanded by the ICTR Statute. When murder is considered along with assassinat the
Chamber finds that the standard of mens rea required is intentional and premeditated
killing. The result is premeditated when the actor formulated his intent to kill after a
cool moment of reflection.?”2

While the Kayishema ruling did not remain unnoticed,?”® it was often implicitly
rejected in other decisions without further reasoning.?’# There is, however, no way to
get around the clear French wording of the ICTY and ICTR Statutes without violating

The equal status of the English and French versions, also acknowledged by Chesterman, DukeJCompe>IL,
10 (2000), 329, n 120, follows from Rule 41 of the Provisional Rules of Procedure of the Security Council, as
amended on 21 December 1982, UN Doc. S/96/Rev.7 (‘Arabic, Chinese, English, French, Russian and
Spanish shall be both the official and the working languages of the Security Council’).

268 See Kayishema and Ruzindana, No. ICTR-95-1-T, at n. 76 (‘For example, at the high end of murder
the mens rea corresponds to the mens rea of assassinat, that is, unlawful killing with premeditation.
Conversely, at the low end of murder where mere intention or recklessness is sufficient and premeditation
is not required, the mens rea of murder corresponds to the mens rea of meurtre’).

269 Kayishema and Ruzindana, No. ICTR-95-1-T, para. 138.

270 Kayishema and Ruzindana, No. ICTR-95-1-T, para. 138. In this regard the Chamber argues in fn. 78
that there is no higher mens rea standard for unlawful killing in common law (so that the drafters need to
use the term ‘murder’ even if they want to provide for a higher standard) but this overlooks the concept of
‘malice aforethought’ in traditional common law (cf. Allen, Criminal Law (2011), p. 321; LaFave, Criminal
Law (2010), § 14.1, pp. 765-7).

271 Kayishema and Ruzindana, No. ICTR-95-1-T, para. 139.

272 Kayishema and Ruzindana, No. ICTR-95-1-T, para. 139 (referring in n. 79 to French and US
jurisprudence).

273 See, for example, Kupreskic et al., No. IT-95-16-T, para. 561; Bagilishema, No. ICTR-95-1A-T, para.
84; Prosecutor v Semanza, No. ICTR-97-20-T, Trial Chamber Judgment, para. 339 (15 May 2003);
Prosecutor v Muhimana, No. ICTR- 95-1B-T, Trial Chamber Judgment, para. 569 (28 April 2005).

274 See, for example, Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 235 (in n. 314 listing the case law
without further differentiation). See also Prosecutor v Krsti¢, No. IT-98-33-T, Trial Chamber Judgment,
para. 484, n. 1119 ‘the term “murder” is translated in French into “assassinat” (which supposes premedi-
tation and may involve, if proven, a higher sentence) and stated that the term “meurtre” in French should be
preferred, in keeping with customary international law. The Chamber subscribes to the position previously
adopted by the ICTR in the Akayesu Judgment’ (2 August 2001). There has not yet been an Appeals
Judgment explicitly addressing this issue. For a critical perspective, see also Chesterman, DukeJComperIL,
10 (2000), 333.
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the rights of the accused who understandably relies on the statutory (French) text.?”>
Another matter is, of course, what consequence the requirement of premeditation
entails in concrete cases. The French Penal Code distinguishes explicitly between
‘atteintes volontaires a la vie’ (Article 221-3) and ‘atteintes involontaires a la vie’
(Article 221-6)27¢ and includes premeditated killing (‘assassinat’) only in the former.
From a systematic perspective, this means that any ‘involuntary’ (negligent, reckless)
killing by definition is not premeditated; indeed, a premeditated killing (‘assassinat’) is
an intentional killing (‘meurtre’) aggravated by the premeditation of the perpetrator.2””
Of course, the French Penal Code is of little relevance to ICL and thus the question
arises whether this is an expression of a general principle and, in addition, whether
such a clear-cut distinction between premeditated and involuntary killing makes sense
at all. As premeditation refers to a mental state before the actual execution of the
criminal act,2”8 it is conceivable that a perpetrator’s intent is preceded by ‘a moment of
cool reflection’, that is, the preceding mental state does not necessarily affect the
subsequent intent at the time of commission. Of course, such a separation of the
agent’s previous deliberation and his actual implementation of the deadly plan is
excluded if one considers that the ‘premeditation presupposes necessarily the criminal
will’27? In any case, the issue is not relevant under Article 7(1)(a) ICC Statute since the
French version employs the term ‘meurtre’, which beyond any doubt does not require a
form of premeditation.

Complementing this discussion, it is worthwhile pointing out that the ad hoc
tribunals’ case law sees no difference between the act of ‘murder’ as a crime against
humanity and ‘wilful killing’ as a war crime with the exception, of course, of the
different context elements.?®® The Kupreski¢ TC, in one of the more interesting
decisions on the matter, considered that the two offences are not in a relationship of
‘reciprocal speciality’.?8! In considering the nature of the values protected by each

275 For the same result, see Chesterman, DukeJCompérIL, 10 (2000), 334. This deviates from the author’s
earlier view in Ambos and Wirth, CLF, 13 (2002), 57-8.

276 Emphasis added.

277 ‘Préméditation’ as ‘élément moral de I'homicide volontaire’, cf. Daury-Fauveau, Droit pénal spécial
(2010), p. 196 mn. 18; Ambroise-Castérot, Droit pénal spécial (2009), p. 129 mn. 18.

278 This is, for example, emphasized by Daury-Fauveau, Droit pénal spécial (2010), p. 185 mn. 204
(arguing that the special intent to kill, the animus necandi, must not be confused with premeditation since
the former must exist at the moment of commission and the latter necessarily before that moment).

279 Pradel and Danti-Juan, Droit pénal spécial (2010), p. 35 mn. 24 (‘Modalité de la résolution criminelle,
la préméditation suppose nécessairement la volonté criminelle, mais est davantage qu’elle’); for the same
view in the result excluding ‘reckless’ murder, Chesterman, DukeJCompée~IL, 10 (2000), 329.

280 The Trial Chamber in Delali¢ et al., No. IT-96-21-T, paras. 421 ff., concluding that there is no
qualitative difference between ‘wilful killing’ and ‘murder’ (para. 433), including regarding the mens rea
required (para. 439). In the same vein Blaski¢, No. IT-95-14-T, para. 181; Kordi¢ and Cerkez, No. IT-95-14/
2-T, paras. 229, 236; Tolimir, No. IT-05-88/2-T, para. 714; Perisi¢, No. IT-04-81-T, para. 102; Gotovina
et al., No. IT-06-90-T, para. 1724; Dordevié, No. IT-05-87/1-T, para. 1708; Stanisi¢ and Zupljanin, No.
IT-08-91-T, para. 42. See also the Separate and Dissenting Opinion of Judge Cassese, in Prosecutor v
Erdemovic, No. IT-96-22-T, Trial Chamber Judgment, para. 12, n. 8 (7 October 1997), arguing, with regard
to the application of duress to the ‘killing of innocents’, that it makes no difference ‘whether one refers to
such an offence as “killing”, “unlawful killing”, or “murder” provided that it is understood that it is the
killing of innocents without lawful excuse or justification... .

281 Kupreskic et al., No. IT-95-16-T, para. 701 (‘while murder as a crime against humanity requires proof
of elements that murder as a war crime does not require (the offence must be part of a systematic or
widespread attack on the civilian population), this is not reciprocated’). The Chamber however considered
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offence, the Chamber convincingly found that they are part of the common general
framework of the Statute. They share the same general objectives and protect the same
general values in that they are designed to ensure respect for human dignity, whatever
their specific aims and values may be.282 Thus, a different interpretation of the
respective act of killing would be ‘inconsequential’.?8% Indeed, the unlawful taking of
life is recognized as an underlying act of all core crimes (with the exception of the
special case of the crime of aggression), either as ‘killing (of) members of the group’
(genocide),?®* ‘murder’ (crimes against humanity),?#° or ‘wilful killing’/*violence to life’
(war crimes).286

(2) Extermination (Article 7(1)(b) ICC Statute)

Article 7(2)(b) ICC Statute defines ‘extermination’ as ‘the intentional infliction of
conditions of life . .. calculated to bring about the destruction of a part of a population’,
for example, by the deprivation of access to food and medicine. The use of the Latin
term ‘inter alia’ in the provision makes clear that the latter is only an example of such
living conditions.?” The crime essentially consists of the creation of deadly living
conditions amounting to widespread (‘mass’) killings, which targets groups of per-
sons.?88 As to the group element, extermination resembles the crime of genocide, but
the individuals forming the group need not share any common characteristics, such as
the same religion or nationality, as in the case of genocide.?® While extermination
generally involves a large number of victims, it is not necessary that a specific part of

that ‘murder as a crime against humanity’ is lex specialis to ‘murder as a war crime’ (Kupreski¢ et al., No. IT-
95-16-T, para. 701). Apart from the imprecise terminology (‘murder’ instead of ‘wilful killing’) this
statement only applies to killing in non-international armed conflict pursuant to Common Article 3 GC
I-IV (Article 3 ICTY Statute) as is evidenced by the Chamber’s reference to the seminal Tadic jurisdictional
decision (No. IT-94-1-AR72) in fn. 958. Otherwise, there would be a contradiction to the Chamber’s
previous statement regarding the non-existence of a ‘reciprocal speciality’.

282 Kupreskic et al., No. IT-95-16-T, para. 702.

283 Kupreski¢ et al., No. IT-95-16-T, para. 703. See also on this issue, Swaak-Goldman, ‘crimes against
humanity’, in McDonald and Swaak-Goldman, Substantive and Procedural Aspects (2000), pp. 164 ff. for
discussion as to the relative seriousness of crimes against humanity and war crimes.

284 Article 2(a) Convention on the Prevention and Punishment of the Crime of Genocide, 78 UNTS 277;
Article 4 of the ICTY Statute; Article 2 of the ICTR Statute; Article 5 of the ICC Statute; and section 4(a) of
Regulation 15/2000.

285 References in note 245.

286 Article 2(a) of the ICTY Statute, Article 4(a) of the ICTR Statute; Article 8(1)(a)(i) and (c)(i) of the
ICC Statute; and section 5, 6.1.(a)(i) of UNTAET Regulation 2000/15.

287 cf. Schabas, ICC Commentary (2010), p. 160; Hall, ‘Article 7’, in Triffterer, Commentary (2008), mn.
95. For other examples, see also Kayishema and Ruzindana, No. ICTR-95-1-T, para. 146. On ‘ethnic
cleansing’ as a form of extermination, cf. Pégorier, Ethnic Cleansing (2013), pp. 121-4, 146, rejecting such
classification (p. 124, ‘fundamentally flawed’), on the grounds that ethnic cleansing requires additionally
discriminatory motives.

288 Gee, for example, Prosecutor v Stakié, No. IT-97-24-A, Appeals Chamber Judgment, para. 259 (22
March 2006); Akayesu, No. ICTR-96-4-T, para. 591 (‘by its very nature is directed against a group of
individuals.. .. element of mass destruction which is not required for murder’); Kayishema and Ruzindana,
No. ICTR-95-1-T, para. 144 (‘mass killing of others or ... creation of conditions of life that lead to mass
killing of others...’); Prosecutor v Ndahimana, No. ICTR-01-68-T, Judgment and Sentence, para. 839 (30
December 2011).

289 prosecutor v Luki¢ and Lukié, No. IT-98-32/1-A, Appeals Chamber Judgment, para. 538 (4 December
2012).
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the targeted population be eliminated.?®° Selective killings suffice, that is, the killing of
some group members while others are spared.?®! A single killing may amount to
extermination if it occurred in the broader context of a mass killing, and if the
perpetrator acted in the knowledge of this context.?°? In sum, it is the combined effect
of a vast murderous enterprise and the accused’s part in it, in contrast to a simple
murder, which gives the crime its specificity and distinctiveness.?*?

(3) Enslavement (Article 7(1)(c) ICC Statute)

The main element of the definition of ‘enslavement’ is the ‘right of ownership’ exercised
by one person over another (Article 7(2)(c) ICC Statute). Thus, the Kunarac TC found
in the Foca case, probably the most important precedent, that ‘enslavement as a crime
against humanity in customary international law consisted of the exercise of any or all
of the powers attaching to the right of ownership over a person’?** Indicia of
enslavement include: the control of someone’s movement, control of physical envir-
onment, psychological control, measures taken to prevent or deter escape, force, threat
of force or coercion, duration, assertion of exclusivity, subjection to cruel treatment
and abuse, control of sexuality, and forced labour.?®> Buying, selling, trading, or
inheriting a person or that person’s labour or services could also be a relevant
indicator.?°¢ The Kunarac AC follows this definition, stressing that ‘it is not possible
exhaustively to enumerate all of the contemporary forms of slavery which are com-
prehended in the expansion of the original idea’.?%” It further considers that lack of
consent by the victims is not an element of the crime, since enslavement, rather, flows
from claimed rights of ownership.?*® The required mens rea consists of the intentional
exercise of power attaching to the right of ownership.?*®

(4) Deportation or forcible transfer of population (Article 7(1)(d)
ICC Statute)

Historically, the deportation of (parts of) populations is by no means a new phenom-
enon; in fact, it was an essential part of the colonial policies of the old world powers.3%

290 Mettraux, HarvIL], 43 (2002), 285, criticizing Krsti¢, No. IT-98-33, paras. 501-3.

21 Report of the ILC on the Work of its Forty-Eighth Session 6 May-26 July 1996, UN Doc. A/51/10, 97.

292 f. Elements 3 and 4 to Article 7(1)(b) ICC Statute; see also Kayishema and Ruzindana, No. ICTR-95-1-
T, paras. 146-7; Mettraux, HarvIL], 43 (2002), 184-5. But see Prosecutor v Vasiljevic, No. IT-98-32-T, Trial
Chamber Judgment, paras. 227-9 with n. 586 (29 November 2002) (criticizing the lack of state practice).

293 Mettraux, HarvIL], 43 (2002), 285. See also Luki¢ and Lukié, No. IT-98-32/1-A, para. 536: ‘This
element of “massiveness” is what distinguishes the crime of extermination from the crime of murder’. See
also Stanisi¢ and Zupljanin, No. IT-08-91-T, para. 44.

294 Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 539.

295 Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 543; see also Krnojelac et al., No. IT-97-25-T,
para. 350.

29 Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 543.

297 Kunarac et al., No. IT-96-23 & IT-96-23/1-A, para. 119.

298 Kunarac et al., No. IT-96-23 & IT-96-23/1-A, para. 120.

299 Kunarac et al., No. IT-96-23 & IT-96-23/1-A, para. 122; previously Kunarac et al., No. IT-96-23-T &
IT-96-23/1-T, para. 540; Krnojelac et al., No. IT-97-25-T, para. 350.

300 Triffterer, ‘Bestandsaufnahme zum Vélkerstrafrecht’, in Hankel and Stuby, Strafgerichte gegen
Menschheitsverbrechen (1995), p. 197; de Zayas, HarvIL], 6 (1975), 250-1; Haslam, ‘Population’, in
Wolfrum, MPEPIL, (2008 ff.), mn. 3-11.
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In a criminal law context the phenomenon was first dealt with, as far as can be seen, in
the Milch case of Nuremberg Military Tribunal II. The Tribunal took a rather narrow
approach, explained by Judge Phillips in his dissenting opinion as the ‘[d]isplacement
of groups of persons from one country to another’ and arguing that ‘deportation of the
population is criminal whenever there is no [legal] title in the deporting authority or
whenever the purpose of the displacement is illegal or whenever the deportation is
characterized by inhumane or illegal methods’.>*! While according to this definition—
also adopted by Military Tribunal III in the Krupp case’°2—a transfer from one
territory to another is required and a forced displacement is only criminal under
special circumstances, current ICL—in line with the respective IHL provisions as
primary rules of conduct®®3—covers also the forcible transfer within one country and
declares it, as a rule, criminal, unless expressly permitted under international law. Thus,
Article 7(2)(d) ICC Statute defines ‘deportation’ or ‘forcible transfer of population’ as
‘forced displacement of the persons concerned by expulsion or other coercive acts from
the area in which they are lawfully present, without grounds permitted under inter-
national law’.304

From this follows, first, that both the displacement of persons across borders, that is,
classical ‘deportation’, and within one country, that is, ‘forcible transfer’3%> are
included in the offence definition. The use of the terms ‘displacement™%¢ (a kind of
umbrella term)3%” and ‘area’ (instead of, for example, ‘territory’) confirms that move-
ments of population within the borders of a country are included in the offence.3® In
the same vein, the first element of the Elements of Crimes speaks of a displacement ‘to

301 US v Milch, in US-GPO, TWC, ii (1997), p. 865.

302 US v Krupp et al., US-GPO, TWC, ix (1997), p. 1432.

303 While Article 49 GCIV only prohibits ‘forcible transfers’ or ‘deportations’ across state borders (‘from
occupied territory to the territory of the Occupying Power or to that of any other country’), Article 85(4)(a)
AP I defines as a ‘grave breach’, inter alia, the ‘the deportation or transfer of all or parts of the population of
the occupied territory within or outside this territory’ (emphasis added). In addition, the Appeals Chamber
in Krnojelac et al., IT-97-25-A, para. 220 held that the term forced movement’ in Article 17 AP II describes
‘displacements within and across borders during an internal armed conflict’ (emphasis added).

304 Emphasis added.

305 On this distinction see Krsti¢, No. IT-98-33-T, paras. 531-2; Staki¢, No. IT-97-24-A, paras. 278,
289 ff., 317; Prosecutor v Krajisnik, No. IT-00-39-A, Appeals Chamber Judgment, para. 304 (17 March
2009); Popovi¢ et al., No. IT-05-88-T, para. 892; Gotovina et al., No. IT-06-90-T, para. 1738; Stanisi¢ and
Zupljanin, No. IT-08-91-T, para. 61; Clark, FS Ginsburg (2001), p. 148; Meseke, Verbrechen gegen die
Menschlichkeit (2004), pp. 202-3; Robinson, ‘Crimes Against Humanity’, in Cryer et al., Introduction ICL
(2010), p. 249; Filippini, ‘Materiales’, in Parenti et al., Los crimenes (2007), p. 87; Werle and Burchards, § 7
VStGB’, in Joecks and Miebach, Miinchener Kommentar, vi/2 (2009), mn. 60; for a comparative legal
analysis, Kreicker, ‘Volkerstrafrecht’, in Eser, Sieber, and Kreicker, Strafverfolgung, vii (2006), pp. 88-9.
In favour of considering displacement of persons across de facto borders as ‘deportation’ Stakié, No. IT-97-
24-T, para. 679; confirmed in Staki¢, No. IT-97-24-A, para. 278; Tolimir, No. IT-05-88/2-T, para. 793;
Gotovina et al., No. IT-06-90-T, para. 1783; critically, Werle, Volkerstrafrecht (2012), mn. 924; Werle,
Priciples (2009), mn. 849, who correctly points out that a broad understanding would negate the differences
between the alternatives. The applicable IHL (Article 49 GC IV, 85 (4)(a) AP I and 17 AP II) does not,
however, explicitly distinguish between deportation and forcible transfer.

306 According to Article 17 AP II ‘displacement’ covers internal displacement.

307 n. 13 to the Elements for Article 7(1)(d) states that ‘“[d]eported or forcibly transferred” is inter-
changeable with “forcibly displaced”’.

308 See also von Hebel and Robinson, ‘Crimes’, in Lee, The ICC (1999), p- 99; Hall, ‘Article 7', in
Triffterer, Commentary (2008), mn. 33.
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another State or location’ 3% While the Statutes of the ad hoc tribunals only criminalize
‘deportation’ (see for example Article 5(d) ICTY Statute), and indeed “forcible transfer’
was only codified in the ILC’s 1996 Draft Code as a separate act,®!0 it had been
previously recognized by the case law.3!! As to the numbers of persons to be displaced,
the same element refers to ‘one or more persons’, thereby suggesting that even the
transfer of only one person suffices. Secondly, ‘forcible displacement’ is, as a rule,
criminal unless the persons concerned have no lawful residence in the first place,!? or
the displacement is justified under international law. Thus, the first question to be
asked is what makes the nature of the displacement ‘forcible’. The term is understood
broadly, encompassing physical force stricto sensu to the mere ‘taking advantage of a
coercive environment’.3!*> The second question that must be addressed goes to a
possible justification under international law. Such a justification may arise ‘if the
security of the population or imperative military reasons so demand’ (Articles 49(2)
GC1V, 17 AP II). In any case, the persons must be allowed to return if the reasons for
the transfer have ceased to exist.>14

Yet, even if these justifications apply, a forcible displacement can still be unlawful
and turn criminal for the way in which it is conducted. Thus, Article 49 GC IV provides
that it must be ensured ‘to the greatest practicable extent, that proper accommodation
is provided to receive the protected persons, that the removals are effected in satisfac-
tory conditions of hygiene, health, safety and nutrition, and that members of the same
family are not separated’.31 If these minimum guarantees are not complied with, an in
principle lawful displacement can be turned into a criminal one*'® and may even
amount to a distinct crime against humanity, for example, an inhuman act.3!”

(5) Imprisonment or other severe deprivation of liberty (Article 7(1)(e)
ICC Statute)

Article 7(1)(e) criminalizes ‘imprisonment or other severe deprivation of physical
liberty in violation of fundamental rules of international law’. From the wording of
the provision it is clear that only the liberty of physical movement is covered. The ad

309 Emphasis added. See also s. 7(1) no. 4 VStGB covering the transfer to ‘another area’.

310 ¢f. Article 18(g) Draft Code.; cf. Werle, Vilkerstrafrecht (2012), mn. 921.

311 Nikoli¢, No. IT-94-2-Ré61, para. 23; Prosecutor v Simic¢ et al, No. IT-95-9, Second Amended
Indictment, paras. 36-9 (25 March 1999) (emphasis added).

312 See also the second Element of the Elements of Crimes specifying that only ‘persons lawfully present
in the area’ can be victims of deportation or forcible transfer.

313 ¢f. n. 12 to the Elements: ‘The term “forcibly” is not restricted to physical force, but may include
threat of force or coercion, such as that caused by fear of violence, duress, detention, psychological
oppression or abuse of power against such person or persons or another person, or by taking advantage
of a coercive environment.’

314 ¢f. Article 49 GC IV providing that ‘[p]ersons thus evacuated shall be transferred back to their homes
as soon as hostilities in the area in question have ceased’.

15 Similarly, Article 17 AP II requires that ‘[s]hould such displacements have to be carried out, all
possible measures shall be taken in order that the civilian population may be received under satisfactory
conditions of shelter, hygiene, health, safety and nutrition’.

316 Nikoli¢, No. IT-94-2-R61, para. 23.

317 Krstié, No. IT-98-33-T, para. 532; Kupreskic et al., No. IT-95-16, para. 566; Tolimir, No. IT-05-88/2-
T, paras. 802-3; Perisi¢, No. IT-04-81-T, para. 114; Dordevié, No. IT-05-87/1-T, paras. 1614, 1610.
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hoc tribunals have dealt with deprivation of liberty as a crime against humanity in only
two decisions: Kordi¢ and Cerkez and Krnojelac.3'® In Kordi¢ and Cerkez the Trial
Chamber held that the crime against humanity of imprisonment or other severe
deprivation of liberty differs from the war crime of unlawful confinement only with
regard to the context element.3!® Dealing with unlawful confinement, the Chamber
distinguished between the lawfulness of the initial confinement and its conditions, that
is, ‘whether the confined persons had access to the procedural safeguards regulating
their confinement’.>2° Both questions determine the overall legality of the confinement,
taking into account the ‘fundamental rules of international law’ (Article 7(1)(e) ICC
Statute). The Krnojelac TC deviates from Kordi¢ in that it considers that imprisonment
as a crime against humanity may exist independently of unlawful confinement as a war
crime.3?! Accordingly, any form of arbitrary physical deprivation of liberty may
constitute imprisonment as long as the other requirements of the crime are fulfilled.
Arbitrariness presupposes that the deprivation of liberty is imposed without regard to
the internationally recognized rules of due process.>?? In an armed conflict, Articles
42(1), 43(1) GC IV32% and Article 5 AP II apply.3>* In peacetime, Article 9(1) of the
International Covenant on Civil and Political Rights (ICCPR) applies, in particular

18 However, deprivation of liberty has been considered as a persecutory act, see, for example, Simi¢
et al., No. IT-95-9-T, paras. 59-66; Gotovina et al., No. IT-06-90-T, paras. 1848 ff.

319 Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 301.

320 Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 279.

321 Krnojelac, No. IT-97-25-T, para. 111. 322 Krnojelac, No. IT-97-25-T, paras. 112, 113.

323 Article 42(1) GC IV provides: “The internment or placing in assigned residence of protected persons
may be ordered only if the security of the Detaining Power makes it absolutely necessary.” Article 43(1) GC
IV provides: ‘Any protected person who has been interned or placed in assigned residence shall be entitled
to have such action reconsidered as soon as possible by an appropriate court or administrative board
designated by the Detaining Power for that purpose.’

324 Article 5 AP II reads: ‘1. In addition to the provisions of Article 4, the following provisions shall be
respected as a minimum with regard to persons deprived of their liberty for reasons related to the armed
conflict, whether they are interned or detained: (a) The wounded and the sick shall be treated in accordance
with Article 7 [i.e., “they shall be treated humanely and shall receive, to the fullest extent practicable and with
the least possible delay, the medical care and attention required by their condition. There shall be no
distinction among them founded on any grounds other than medical ones”]; (b) The persons referred to in
this paragraph shall, to the same extent as the local civilian population, be provided with food and drinking
water and be afforded safeguards as regards health and hygiene and protection against the rigours of the
climate and the dangers of the armed conflict; (c) They shall be allowed to receive individual or collective
relief; (d) They shall be allowed to practise their religion and, if requested and appropriate, to receive spiritual
assistance from persons, such as chaplains, performing religious functions; (e) They shall, if made to work,
have the benefit of working conditions and safeguards similar to those enjoyed by the local civilian
population. 2. Those who are responsible for the internment or detention of the persons referred to in
paragraph 1 shall also, within the limits of their capabilities, respect the following provisions relating to such
persons: (a) Except when men and women of a family are accommodated together, women shall be held in
quarters separated from those of men and shall be under the immediate supervision of women; (b) They shall
be allowed to send and receive letters and cards, the number of which may be limited by the competent
authority if it deems necessary; (c) Places of internment and detention shall not be located close to the combat
zone. The persons referred to in paragraph 1 shall be evacuated when the places where they are interned or
detained become particularly exposed to danger arising out of the armed conflict, if their evacuation can be
carried out under adequate conditions of safety; (d) They shall have the benefit of medical examinations;
(e) Their physical or mental health and integrity shall not be endangered by an unjustified act or omission.
Accordingly, it is prohibited to subject the persons described in this Article to any medical procedure which is
not indicated by the state of health of the person concerned, and which is not consistent with the generally
accepted medical standards applied to free persons under similar medical circumstances...’
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paras. 1 and 4.32° Article 14 ICCPR, the general provision on fair trial, applies to both
the original grounds of detention and any subsequent review.32¢ As to the former, a
deprivation of liberty is particularly arbitrary if it is imposed solely as a consequence of
the lawful exercise of human rights.*>” On the other hand, an arrest which is no longer
necessary may be considered as arbitrary as an arrest which was illegal from the
outset.?28

From the wording of Article 7(1)(e) ICC Statute, it follows that there is a distinction
between ‘imprisonment’ and ‘deprivation of liberty’. The fact that only the latter must
be ‘severe’—as deprivation of liberty ‘other’ than imprisonment—entails that impris-
onment is considered as severe by definition. Imprisonment must be measured at least
in weeks, that is, a deprivation of liberty coming close to such a period generally meets
the severity requirement. Of course, the other factor to be taken into account is the
conditions of the detention, that is, ‘persons deprived of their liberty shall be treated
with humanity and with respect for the inherent dignity of the human person’ (Article
10 ICCPR). In practical terms this means that while a relatively short house arrest
would not meet the ‘severity’ threshold, a detention for months would. On the other
hand, a short period of detention under inhumane conditions, with insufficient food,
hygiene, and space, accompanied by inhumane treatment (e.g., sexual abuse and
mistreatments) certainly amounts to a severe deprivation of liberty.

(6) Torture (Article 7(1)(f) ICC Statute)

According to Article 7(2)(e) ICC Statute, torture—a ius cogens prohibition in inter-
national law3?*—is defined as ‘the intentional infliction of severe pain or suffering,
whether physical or mental, upon a person in the custody or under the control of the
accused’ excluding ‘pain or suffering arising only from, inherent in or incidental to,
lawful sanctions’. This definition differs from the one for torture as an individual
crime,33® provided for in Article 1(1) of the Torture Convention (CAT),**! in two
respects—it omits the purpose and official capacity requirements.>>? As to the latter, the

325 Article 9(1) ICCPR provides: ‘No one shall be subjected to arbitrary arrest or detention. No one shall
be deprived of his liberty except on such grounds and in accordance with such procedures as are established
by law.” With respect to procedural safeguards, para. (4) declares: ‘Anyone who is deprived of his liberty by
arrest or detention shall be entitled to take proceedings before a court, in order that that court may decide
without delay on the lawfulness of his detention and order his release if the detention is not lawful.’

326 f. Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 303 (referring to the respective Geneva Law).

327 Working Group on Arbitrary Detention, ‘Question of the Human Rights of All Persons Subjected to
Any Form of Detention or Imprisonment’, Report, UN Doc. E/CN.4/1998/44, Annex I, para. 8: The
Working Group stated that a deprivation of liberty is illegal if ‘the deprivation of liberty results from the
exercise of the rights or freedoms guaranteed by articles 7, 13, 14, 18, 19, 20 and 21 of the Universal
Declaration of Human Rights and, insofar as States parties are concerned, by articles 12, 18, 19, 21, 22, 25,
26 and 27 of the International Covenant on Civil and Political Rights’.

328 Krnojelac, No. IT-97-25-T, para. 114.

329 FurundZija, No. I1T-95-17/1-T, paras. 153-7; see for further references Ambos, JICJ, 6 (2008), 265
with fn. 15-17.

330 For a more detailed treatment see Chapter V, E.

331 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(1987), 1465 UNTS 85 (Torture Convention or CAT).

332 ¢f. Article 1(1) Torture Convention: ‘any act by which severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person
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omission is in line with the more recent ICTY case law.33* The Kunarac TC held that
‘the presence of a state official or of any other authority-wielding person in the torture
process is not necessary’.>3* In any case, given the context requirement of the chapeau
of Article 7(1), it is clear that a link to a (state-like) organization is required, that is, an
individual, purely private case of torture would not suffice.

As to the purpose requirement, a footnote to the Elements of Crimes explicitly
notes ‘that no specific purpose must be proved’.>3> In contrast, the jurisprudence of
the ad hoc tribunals has always applied Article 1(1) of the Torture Convention, and
essentially adopted its purpose requirement.>3¢ However, from the wording of
the provision (‘such purposes as’), it follows that the purposes listed are not
exhaustive but only exemplary, that is, other, similar purposes may also suffice or
complement the purposes mentioned.>3” It is, of course, another matter of whether
such other purposes may also amount to customary international law.33® Be that as
it may, the ICC renounces—followed by some implementing legislation3**—with

information or a confession, punishing him for an act he or a third person has committed or is suspected of
having committed, or intimidating or coercing him or a third person, or for any reason based on
discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official capacity. It does not include
pain or suffering arising only from, inherent in or incidental to lawful sanctions’ (emphasis added). See also
von Hebel and Robinson, ‘Crimes’, in Lee, The ICC (1999), pp. 98-9.

333 For the previous position including this requirement see Akayesu, No. ICTR-96-4-T, para. 594;
Delali¢ et al., No. IT-96-21-T, paras. 473-4; Prosecutor v Furundzija, No. IT-95-17/1-A, Appeals Chamber
Judgment, para. 111 (21 July 2000).

334 Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 496; see also the confirming explanation of the
Appeals Chamber in Kunarac et al., No. IT-96-23-A & IT-96-23/1-A, paras. 145-8 stating that ‘the
definition of torture in the Torture Convention reflects customary international law as far as the obligation
of States is concerned’, however, this ‘must be distinguished from an assertion that this definition wholly
reflects customary international law regarding the meaning of the crime of torture generally’ (para. 147).
Therefore, the Chamber comes to the conclusion that ‘the public official requirement is not a requirement
under customary international law in relation to the criminal responsibility of an individual for torture
outside of the framework of the Torture Convention’ (para. 148). Reaffirmed in Kvocka et al., No. IT-98-30/
1-A, paras. 283-4. See also Stanisi¢ and Zupljanin, No. IT-08-91-T, para. 49.

335 Elements of Crimes, Article 7(1)(f), n. 14; see, on the negotiations, Riickert and Witschel, ‘Crimes
against Humanity’, in Fischer et al., Prosecution (2001), pp. 59, 79-80.

336 Akayesu, No. ICTR-96-4-T, para. 593-4; Delali¢ et al., No. IT-96-21-T, paras. 456, 494; Prosecutor v
FurundZija, No. IT-95-17/1-T, Trial Chamber Judgment, para. 111 (10 December 1998); Kunarac et al., No.
IT-96-23-T & IT-96-23/1-T, paras. 483, 497; Prosecutor v Naletilic and Martinovié, No. IT-98-34-T, Trial
Chamber Judgment, para. 337 (1 March 2003); Limaj et al., No. IT-03-66-T, para. 239; Haradinaj et al., No.
IT-04-84bis-T, paras. 416, 418; Stanisi¢ and Zupljanin, No. IT-08-91-T, para. 47.

337 See also Delali¢ et al., No. IT-96-21-T, para. 470; Kvocka et al., No. IT-98-30/1-T, paras. 140, 153;
Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 486. The same view is held by the German Supreme
Court, cf. BGHSt, No. 3 StR 372/00, Judgment, in BGHSt, xlvi, p. 303-4 (21 February 2001); reprinted in
NJW, 54 (2001), 2728. See also Mettraux, HarvIL] 43 (2002), 290; Meseke, Verbrechen gegen die Mens-
chlichkeit (2004), p. 217. For an exhaustive list (‘essential elements’) see, apparently, Akayesu, No. ICTR-96-
4-T, para. 594; similarly, Furundzija, No. IT-95-17/1-T, para. 111.

338 See, for example, Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 485 (listing the purposes of
the Convention and expressing doubts as to whether other purposes are recognized by customary
international law).

339 See, for example, s. 7(1) no. 5 German CCAIL; Article 607bis(2) no. 8 Spanish CP; s. 50(1) UK
International Criminal Court Act 2001 (referring to the ICC Statute). Unclear, s. 4(3) (crimes within
Canada) and s. 6(3) (crimes outside Canada) Canadian Crimes Against Humanity and War Crimes Act,
SC 2000, c. 24, which generally refers to the ICC Statute but also to other ‘existing or developing rules of
international law’ (cf. s. 4(4) and 6(4)); ambiguous, France where torture is only mentioned but not defined
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good reason*4? the purpose requirement and instead provides for a control require-
ment to distinguish torture from other attacks on physical or mental integrity. With
this requirement, the particular vulnerability of a victim who is ‘in the custody or
under the control’ of the perpetrator and thus has no possibility to escape is
expressed. The requirement must be interpreted broadly; in particular, control
over a person is less than imprisonment.?4!

The ‘pain or suffering’ must be ‘severe’. It is this severity which distinguishes torture
from other forms of inhumane treatment®#? which do not ‘attain a minimum level of
severity’.>*> Of course, there is no mathematical formula to distinguish ‘severe’ torture
from ‘non-severe’ mistreatment. For example, the FurundZija AC considered it, some-
what apodictically, ‘inconceivable that it could ever be argued that ... the rubbing of a
knife against a woman’s thighs and stomach, coupled with a threat to insert the knife
into her vagina, ...are not serious enough to amount to torture’.>** What this state-
ment clearly shows—and what already follows from the wording of Article 1(1) CAT
and Article 7(2)(e) ICC Statute—is that the infliction of physical pain is not a require-
ment of torture.3*> But does it qualify as (mental) torture to be ‘forced to watch severe
mistreatment inflicted on a relative’?34¢ Also, while ‘consciously attacking [a particular
vulnerability] may well result in greater pain or suffering for that individual than for
someone without that characteristic’,>*” from the perpetrator’s perspective it is doubt-
ful whether such subjective characteristics of a particular victim, normally unknown to
him, should be relevant in assessing the severity of that perpetrator’s conduct.?*8 In any
case, what is clear is that there must be a difference between torture and other
mistreatment if the severity element should have any significance. Ultimately, the
correct qualification depends on the circumstances of each case.?*

in Article 212-1 CP. Concurring, Italy, where reference is made to the UN Torture Convention (cf. Article 3
L. 3 November 1988, n. 498).

340 For a more detailed discussion, see Ambos, NStZ (2001), 632; in the same vein, see Hall, ‘Article 7’, in
Triffterer, Commentary (2008), mn. 109; concurring, Meseke, Verbrechen gegen die Menschlichkeit (2004),
p- 216; Filippini, ‘Materiales’, in Parenti et al., Los crimenes, (2007), p. 92; Werle and Burchards, § 7 VStGB’,
in Joecks and Miebach, Miinchener Kommentar, vi/2 (2009), mn. 68, 74; unclear Robinson, ‘Crimes against
Humanity’, in Cryer et al., Introduction ICL (2010), pp. 252-3 with n. 151, who only points out the different
treatment of torture as a crime against humanity and as a war crime.

341 Hall, ‘Article 7’, in Triffterer, Commentary (2008), mn. 105.

342 f. Judgment, Ireland v UK, Application No. 5310/71 (18 January 1978), ECtHR, para. 167 where the
ECtHR established its ‘degrees test’ distinguishing between torture, inhuman treatment and ‘ordinary’ ill
treatment (‘Although the five techniques, as applied in combination, undoubtedly amounted to inhuman and
degrading treatment, although their object was the extraction of confessions, the naming of others and/or
information and although they were used systematically, they did not occasion suffering of the particular
intensity and cruelty implied by the word torture as so understood’). See also Benvenisti, EJIL 8 (1997), 604-5;
Shany, CathULR, 56 (2007), 118-19. On the apparent contradiction between general human rights treaties
(treating torture and other inhuman treatment equally) and the CAT, see Ambos, JIC], 6 (2008), 266-7.

343 Judgment, Ireland v UK, Application No. 5310/71 (18 January 1978), ECtHR, para. 162.

344 Furundzija, No. IT-95-17/1-T, para. 114.

345 See also Kvocka et al., No. IT-98-30/1-T, para. 149; Byrnes, ‘Torture’, in McDonald and Swaak-
Goldman, Substantive and Procedural Aspects (2000), p. 210.

346 Kvocka et al., No. IT-98-30/1-T, para. 149.

347 Byrnes, ‘Torture’, in McDonald and Swaak-Goldman, Substantive and Procedural Aspects (2000), p. 209.

348 In favour Kvocka et al., No. IT-98-30/1-T, para. 143.

349 Delali¢ et al., No. IT-96-21-T, paras. 461 ff; Simi¢ et al., No. IT-95-9-T, para. 80; Limaj, No. IT-03-
66-T, para. 237; Naletili¢ and Martinovié, No. 1T-98-34-T, para. 299; Martié, No. IT-95-11-T, para. 75;
Haradinaj et al., No. IT-04-84bis-T, para. 422. See also Mettraux, HarvIL], 43 (2002), 289.
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If the ‘pain or suffering’ is the consequence of a ‘lawful sanction’ (Article 7(2)(e) ICC
Statute), for example the death penalty in some domestic jurisdictions, the conduct does
not qualify as torture. To be lawful, a sanction must be imposed in a fair trial pursuant to
the international minimum standards as codified, for example, in Articles 14 and 15
ICCPR. Moreover, the sanction itself must comply with the minimum conditions for
the human treatment of detained persons (cf. in particular Article 10 ICCPR).

In sum, torture under Article 7(1)(f) ICC Statute requires the infliction of physical or
mental pain or suffering which must attain a minimum level of severity. The victim must
be under the control of the perpetrator, that is, in a situation from which there is no escape.
The perpetrator need not pursue a certain purpose. If the pain or suffering is the
consequence of a lawful sanction it does not constitute torture in the legally relevant sense.

(7) Sexual crimes (Article 7(1)(g) ICC Statute)3>°

While the issue of sexual violence was almost non-existent in the trials following World
War II**'—sexual crimes have even been labelled ‘the “forgotten” crimes in inter-
national law3>2—it has meanwhile taken centre stage in international policy
debates.?>* Given this development, some preliminary remarks are at place before we
analyse in detail the individual offences.

Perhaps the most important factor to be taken into account when talking about
(international) sex crimes is the cultural conditionality of criminal prohibitions, par-
ticularly in this area. As sexual violence does not normally take place in conflicts in
highly developed industrial societies, but rather in underdeveloped or developing
countries®>>* (especially Sub-Saharan Africa®>®), the (international) criminal law is
confronted with highly traditional, sometimes even archaic conceptions, viewing
sexual offences primarily as attacks on honour—yet not that of the female victim,
but rather that of her male partner.>>® Thus, the rape of a woman is considered as the
emasculation of her male guardian who failed to accomplish his protective function.>>”
Additionally, there are numerous reports of cases where men left their raped women
after they ‘consented’ to being raped to save their men from being killed. It is clear that
the understanding of gender equality and rights that underlies such attitudes maxi-
mizes the harm that the victims of sexual violence suffer, and may even hinder the

350 This section draws on Ambos, ‘Sexual Offences’, in Bergsmo et al,, Sex Crimes (2012), pp. 143-73.

1 Assessing the Nuremberg and Tokyo trials: Cole, ‘Criminal Law’, in McGlynn and Munro, Rape
(2010), pp. 48-50, 58-9.

352 See Chinkin, ‘Gender-related Violence’, in Cassese, Companion (2009), p. 76; Askin, ‘Women’, in
Askin and Koenig, Women (2001), p. 64. In a similar vein, see Hayes, ‘Definition of Rape’, in Darcy and
Powderly, Judicial Creativity (2010), p. 129 (‘extraordinarily little appetite historically to prosecute the
crime, in part due to the continuing perception that sexual violence was simply one of the “spoils of war”’).

353 For an enlightening summary of the approaches to sexual violence by the different ICL institutions,
see Cole, ‘Criminal Law’, in McGlynn and Munro, Rape (2010), pp. 48 ff.

354 On a worldwide study of sexual violence in conflict, cf. Francesch et al., Alert (2009).

355 Critical of the focus on Africa, Arieff, Sexual Violence (2010), p. 3.

356 On rape as an offence against the property and honour of a third person (the female’s owner,
husband, and/or relatives), see Dube, Rape Laws in India (2008), pp. 1 ff,, 11 ff,, 161 ff.; similarly, Miiting,
Sexuelle Notigung (2010), pp. 8 ff.

37 Statement of a participant of the international master’s programme ‘transcrim’ of the University of
Western Cape and the Humboldt University Berlin, during a lecture by this author on 9 March 2011.
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imposition of adequate punishment. Also, the obvious secondary rank accorded to
women in a male-dominated society entails the downplaying of sexual violence and the
risk of secondary victimization for the respective women.>>8

As to the criminalization of sexual violence, one should first note that the scope of
protection of the respective offences, the Rechtsgut protected,®>® depends on the
understanding of sexual violence, which, due to these cultural conditions, has differed
widely from ancient times up to now and still seems to be developing.3®® From a
modern perspective, sexual offences protect primarily physical/mental integrity,¢!
dignity and personal (sexual) autonomy;**? as part of international crimes these
offences may also contribute to the maintenance of international peace and security.3¢
Secondly, as to the method of criminalization, sexual violence may be criminalized
explicitly or implicitly.3¢* A classical implicit criminalization constitutes the classifica-
tion of a sexual offence as an offence against the honour or dignity of the victim.
Indeed, older THL definitions focus on the attack of the woman’s honour.?$> Similarly,
while in national law there is a clear tendency to qualify sexual violence as offences
against sexual integrity or autonomy,3®¢ the respective conduct is often still subsumed
under offences against dignity.3¢”

358 f. on the perception of women and the role of sexual violence in the DRC, see RFDA and RFDP,

Women’s Bodies as a Battleground (2005), pp. 25-8.

359 On Rechtsgut and harm principle in general, see Volume I of this treatise, pp. 60 ff.

360 Most important for the modern understanding of sexual violence and its meaning was, with a rather
sociological perspective on rape, see Brownmiller, Against Our Will (1976) (on pp. 23 ff. dealing with rapes
in wartimes).

361 See also Schomburg and Peterson, AJIL, 101 (2007), 126.

362 For instance, in the German Criminal Code (‘German StGB’), sexual offences are contained in
Chapter 13 as ‘Offences against sexual self-determination’, cf. German Criminal Code in the version
promulgated on 13 November 1998, Federal Law Gazette (Bundesgesetzblatt) I, p. 3322. The English
Sexual Offences Act 2003, Chapter 43, 20 November 2003, is designed to protect several interests, among
them to punish non-consensual sexual activity. Thus, sexual offences on adults each include the element
that the victim ‘does not consent’ (cf. Sexual Offences Act 2003, Part 1: 1 Rape (1)(b), 2 Assault (1)(c), 3
Sexual Assault (1)(c), 4 Causing Sexual Activity without Consent (1)(c)). See also Card, Gillespie, and Hirst,
Sexual Offences (2008), para. 1.14.

363 As recognized in the UN SC Res. 1820, 19 June 2008, para. 1; UN SC Res. 1880, 30 September 2009,
para. 1 and UN SC Res. 1960, 16 December 2010 all stating that ‘sexual violence may impede the restoration
of international peace and security’. Previous resolutions referred to sexual violence in conflict situations,
without linking this to international peace and security: UN SC Res. 820, 17 April 1993, para. 6, condemned
the ‘massive, organized and systematic...rape of women’ in the Former Yugoslavia’s conflict (see de
Brouwer, Prosecution [2005], p. 16 emphasizing that this resolution, for the first time, explicitly recognized
rape as having taken place in conflict); see also UN SC Res. 1325, 31 October 2000, calling upon conflict
parties to protect women’s rights and in this context (in paras. 10-11) calling on all parties to armed conflict
to ‘take measures to protect women and children from gender-based violence’.

364 Generally on the status of sexual violence in international law, see Dyani, AfrJICompL, 15 (2007),
230-54. Equally distinguishing between explicit and implicit criminal provisions, see Luping, AmUJ-
GenderSocPol’yéL, 17 (2009), 431-92.

365 See, for example, Article 27 GC IV (women ‘shall be especially protected against any attack on their
honor, in particular against rape, enforced prostitution, or any form of indecent assault’) and Article 75(2)
(b) AP 1. See further Boot revised by Hall, ‘Article 7’, in Triffterer, Commentary (2008), mn. 42, 48 with n.
246; Cottier, ‘Article 8, in Triftterer, Commentary (2008), mn. 202, 209. On other international instruments
regarding sexual violence and gender crimes, see Askin, ‘Crimes against Women’, in Brown, Handbook ICL
(2011), pp. 86 ff.

366 For examples see note 362.

367 Criminalization of rape and sexual violence has experienced several changes worldwide, closely
linked to the current understanding of gender equality and rights. As described in Dube, Rape Laws in India
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Clearly, this honour and dignity link to sexual violence explains why, in the negoti-
ations leading to the ICC Statute, the first war crimes proposals still understood sexual
offences as outrages upon personal dignity; it was only in December 1997 that the
Preparatory Committee created a separate category for sexual offences.>®® In any case,
today, the ICC Statute, unlike the Statutes of the ad hoc tribunals,*®® includes explicit
penalizations of sexual violence both as crimes against humanity (Article 7(1)(g)) and as
war crimes (Article 8(2)(b)(xxii) and (e)(vi)) and has been widely praised for that.370
Moreover, one may also implicitly read the criminalization of sexual offences into several
other crimes against humanity (and also war crimes), in particular those referring to acts
against the bodily integrity and right to reproduction. Notwithstanding their different
context element as crimes against humanity or war crimes, these offences are defined
identically. As we will see later, more precise definitions are mainly contained in the
Elements of Crimes, and the jurisprudence of the ad hoc tribunals has dealt with several
such offences.3”! Interestingly, all sexual offences (except forced pregnancy) are defined to
be gender-neutral, applying equally to male and female victims.3”? Of course, this cannot
conceal the fact that the victims of sexual violence are predominantly female®”* while the
perpetrators are practically always male, including in case of sexual violence against men.

(2008), pp. 1-2, 11-15 and 161 ff,, and similarly in Miiting, Sexuelle Notigung (2010), pp. 8 ff., rape once was
considered as an offence against property or the honour of third parties (the women’s owner, husband, and/
or family members), before it was considered as an offence against the honour of the actual female victim.
See, for example, the Indian Penal Code of 6 October 1860 (reprinted in Kannabiran, Halsbury’s Laws of
India (2006), p. 193) where rape is incorporated in Section 375, Chapter 12 under ‘Offences against
Women’. Dube, op. cit., p. 1, describes rape in Indian law as ‘violence of the private person of the
woman’ and welcomes developments in the Indian jurisprudence until 2003 as ‘the recognition of the
rights of rape victims [which] have enabled women to secure their dignity and honor’ (p. 135). See also, as
an example from Latin America, the situation in Uruguay, where rape is criminalized (unaltered since
1933), by Article 272 of the Cédigo Penal under the heading of ‘good customs and family order’ (‘Titulo X:
De los delitos contra las buenas costumbres y el orden de la familia’).

368 Reproducing Article 75(2)(b) AP I, see Cottier, ‘Article 8, in Triffterer, Commentary (2008), mn. 203.

369 For the legal position in these Statutes, see Chinkin, ‘Gender-related Violence’, in Cassese, Compan-
ion (2009), pp. 76 ff.

370 cf. Gabriel, EICC, 1 (2004), 47 (‘landmark in codifying crimes of sexual and gender violence’);
Zimmermann and Geif3, ‘§ 8 VStGB’, in Joecks and Miebach, Miinchener Kommentar, vi/2 (2009), mn. 139
(‘milestone’); similarly, Chinkin, ‘Gender-related Violence’, in Cassese, Companion (2009), pp. 77; on
gender issues during the negotiations of the ICC Statute, see Bedont and Hall-Martinez, BJWA, 6 (1999),
66 ff.

371 See for a concise summary of the jurisprudence of ICTY, ICTR, and SCSL, UN DPKO, Sexual
Violence Elements (2010). See further for an interesting study on the ICTY prosecutions, Mischkowski and
Mlinarevic, Rape Trials (2009), pp. 15 ff,; for an analysis of the ad hoc tribunals’ contributions to substantial
criminal law, Ayat, ICLR, 10 (2010), 807 ff; Askin, ‘Crimes against Women’, in Brown, Handbook ICL
(2011), pp. 94 ff.; Gil Gil, ‘Derecho penal’, in Ramirez Moncayo, Realidades y tendencias (2010), pp. 11 ff.
(on the ICC Statute at 17 ff.). See also on the several forms of sexual offences in the ICC Statute, with a
special focus on previous laws and jurisdictions, Luping, AmU]JGenderSocPolL, 17 (2009), 452 ff.

372 cf. Article 7(3) ICC Statute (“...term “gender” refers to the two sexes, male and female, within the
context of society’). On gender neutrality, see also Cottier, ‘Article 8, in Triffterer, Commentary (2008), mn.
203. A gender neutral application of international sex crimes can be explained by the fact that women,
children, and men are equally victims of sexual violence in conflict, see UN DPKO, Sexual Violence
Elements (2010), para. 53; focusing on sexual violence against men, see Mouthaan, ICLR, 13 (2013), 665 ff.
On the controversies regarding the gender definition in the ICC negotiations, see Chinkin, ‘Gender-related
Violence’, in Cassese, Companion (2009), pp. 77; critical of the still ‘female-specific’ approach of the ICC
Statute, see Mouthaan, ICLR, 13 (2013), 676-7.

373 This is also admitted by Mouthaan, ICLR, 13 (2013), 677 who demands more attention for sexual
violence against men in armed conflict.
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(a) Rape
Rape is defined in the Elements of Crimes as follows:374

1. The perpetrator invaded the body of a person by conduct resulting in penetration,
however slight, of any part of the body of the victim or of the perpetrator with a
sexual organ, or of the anal or genital opening of the victim with any object or any
other part of the body.

2. The invasion was committed by force, or by threat of force or coercion, such as that
caused by fear of violence, duress, detention, psychological oppression or abuse of
power, against such person or another person, or by taking advantage of a coercive
environment, or the invasion was committed against a person incapable of giving
genuine consent.

The Elements provide a gender-neutral definition (‘invasion’, ‘person’),’”> requiring a
physical invasion of any part of the victim’s body (penetration) and force/coercion.37¢
Paragraph 1 refers to the (objective) conduct of the perpetrator, paragraph 2 to the
opposing will of the victim.3”” Any forced penetration, be it in the classical sense (as forced
sex meaning penetration of the male penis into the vagina) or in any other sense (insertion
of the perpetrator’s sexual organ into other body cavities, oral and anal penetration, or
insertion of other parts of the perpetrator’s body or of objects into the vagina or the anus) is
covered.>”8 In other words, every penetration involving sexual organs may constitute rape,
but sexual behaviour falling short of penetration is not covered.3”® The definition in the

374 Elements of Crimes for Article 7(1)(g)-1 of the ICC Statute. The same definition was used at the SCSL
in the ‘RUF Trial Judgment, cf. Sesay et al., No. SCSL-04-15-T, paras. 145, 146 (whereby the Trial Chamber
abstained from using the further—here not reproduced—Elements on intent and coercion, cf. Oosterveld,
CornlIL], 44 (2011), 57).

375 f. n. 15 to the Elements of Crimes: ‘The concept of “invasion” is intended to be broad enough to be
gender-neutral’. Concurring, de Brouwer, Prosecution (2005), p. 133.

376 Boot revised by Hall, ‘Article 7’, in Triffterer, Commentary (2008), mn. 45.

377 Werle, Principles (2009), mn. 875-8; Werle, Vilkerstrafrecht (2012), mn. 953-6, sees a definitional
shift from the focus on the perpetrator’s objective conduct to the victim’s opposing will.

378 Similarly, Zimmermann and Geif3, ‘§ 8 VStGB’, in Joecks and Miebach, Miinchener Kommentar, vi/2
(2009), mn. 142; for a broader understanding of the definition, see Werle, Principles (2009), mn. 876; Werle,
Volkerstrafrecht (2012), mn. 954; Cottier, ‘Article 8, in Triffterer, Commentary (2008), mn. 206. Critically,
de Brouwer, Prosecution (2005), p. 132 (arguing that the Elements’ definition does not seem to cover the
penetration of the mouth of the victim with an object, probably due to the missing sexual aspect of this act).

379 Similarly de Brouwer, Prosecution (2005), p. 132.

380 cf. de Brouwer, Prosecution (2005), p. 130, who sees the Elements’ definition as closest to the ICTY in
FurundZija, No. IT-95-17/1-T, para. 185, where the objective elements of rape have been defined as follows:

(i) the sexual penetration, however slight:
(a) of the vagina or anus of the victim by the penis of the perpetrator or any other object used by the
perpetrator; or
(b) of the mouth of the victim by the penis of the perpetrator;
(ii) by coercion or force or threat of force against the victim or a third person.

Similarly Oosterveld, CornIL], 44 (2011), 55 (distinguishing between four approaches for the definition of
rape).

81 Another, broader definition of rape was given by the ICTR in Akayesu, No. ICTR-96-4-T, paras. 598,
688 (‘physical invasion of a sexual nature, committed on a person under circumstances who are coercive’),
which also seems to cover, for example, enforced masturbation and sexual mutilations, cf. de Brouwer,
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Elements of Crimes was originally influenced by the ICTY’s and ICTR’s jurisprudence,89
although it also deviated from it in some instances.>8!

As rape infringes upon the (sexual) autonomy of the victim, a key issue is what role a
‘genuine’ consent may play. As explained in Volume I of this treatise, while consent
may, in principle, operate as a failure of proof defence negating the actus reus of the
respective sex offence, it plays, for factual reasons, a minor rule in rape committed as a
crime against humanity (or war crime in armed conflict situations).>82 Thus, suffice to
recall here that the jurisprudence takes the view that the existing climate of coercion

Prosecution (2005), p. 133. Calling this approach a ‘conceptual’ rather than a ‘cataloguing’ one: Munro,
‘Coercion’, in McGlynn and Munro, Rape (2010), p. 17. The subsequent case law often invoked the Akayesu
precedent, for example, Kvocka et al., No. IT-98-30/1-T, para. 175; Muhimana, No. ICTR-95-1B-T, para.
551. On the development, see de Brouwer, Prosecution (2005), pp. 105-29 (on ad hoc tribunals’ definitions)
and pp. 131-7 (on the Elements’ definition). Generally on this jurisprudence, see also Hayes, ‘Definition of
Rape’, in Darcy and Powderly, Judicial Creativity (2010), pp. 129 ft,; Schabas, ICC Commentary (2011),
p. 171; Werle, Principles (2009), mn. 875-9; Werle, Volkerstrafrecht (2012), mn. 953-7; Schomburg and
Peterson, AJIL, 101 (2007), 132-8; Luping, AmU]JGenderSocPol’yé+L, 17 (2009), 448 ff.; Ayat, ICLR, 10
(2010), 809 ff; on the relevant ICTR jurisprudence, see also Askin, JIC], 3 (2005), 1007 ft.; critical of the
related ICTR jurisprudence, Buss, ‘Prosecuting Rape’, in McGlynn and Munro, Rape (2010), pp. 61 ff.
(regretting that the jurisprudence post-Akayesu has not fully applied this approach). For relevant decisions
of the SCSL, see Qosterveld, CornIL], 44 (2011), 49 ff.

382 Volume I of this treatise, pp. 387-8.

383 See originally Akayesu, No. ICTR-96-4-T, paras. 598, 688 (‘committed on a person under circum-
stances who are coercive’). In the same vein, Kunarac et al., No. IT-96-23 & IT-96-23/1-A, para. 130
(‘[Clrimes against humanity will be almost universally coercive...true consent will not be possible’) and
Muhimana, No. ICTR-95-1B-T, para. 546 (‘vitiating true consent’); Sesay et al. No. SCSL-04-15-T, para.
1577; Bemba Gombo, No. ICC-01/05-01/08-424, para. 162 (‘...coercion may be inherent in certain
circumstances, such as armed conflict or military presence’); Katanga and Ngudjolo Chui, No. ICC-01/
04-01/07-717, para. 440 (‘... coercion may be inherent in certain circumstances, such as armed conflict or
military presence’). In a similar vein, see Schomburg and Peterson, AJIL, 101 (2007), 138, 140 (‘make
genuine consent by the victim impossible’); Aranburu, LJIL, 23 (2010), 617 (‘unlikely to carry any weight in
a context of mass coercion and violence’); Zimmermann and Geif3, ‘§ 8 VStGB’, in Joecks and Miebach,
Miinchener Kommentar, vi/2 (2009), mn. 143 (arguing that in a situation of armed conflict with the
presence of armed units and/or groups, a coercive situation will normally exist which excludes genuine
consent); cf. also Amnesty International, ‘Rape’, IOR 53/001/2011 (March 2011), pp. 6, 16 ff. (differenti-
ating between several situations of force and threat), pp. 29 ff. Contrary to this view, the implicit
presumption of coercion has been criticized as making consensual sexual relationships per se ‘legally
impossible, in some sets of circumstances’, cf. Engle, AJIL, 99 (2005), 804. For a more general discussion
(partly referring to the above mentioned Akayesu case) about the relationship and effect of consent and
coercion, see, for example, Munro, ‘Coercion’, in McGlynn and Munro, Rape (2010), pp. 17 ff. (calling for a
‘consent-plus’ approach, pp. 22 ff.); on possible justification of a penetration through consent in general, see
Herring and Madden Dempsey, ‘Sexual Penetration’, in McGlynn and Munro, Rape (2010), pp. 30 ff. On
the importance of the Akayesu Judgment’s approach (No. ICTR-96-4-T) in this regard, see also Cole,
‘Criminal Law’, in McGlynn and Munro, Rape (2010), pp. 54-5.

384 On the negotiations in this regard, see Cottier, ‘Article 8’, in Triffterer, Commentary (2008), mn. 207.
See also Rule 70 of the ICC Rules of Procedure and Evidence:

In cases of sexual violence, the Court shall be guided by and, where appropriate, apply the

following principles:

(a) Consent cannot be inferred by reason of any words or conduct of a victim where force, threat
of force, coercion or taking advantage of a coercive environment undermined the victim’s
ability to give voluntary and genuine consent;

(b) Consent cannot be inferred by reason of any words or conduct of a victim where the victim
is incapable of giving genuine consent;

(c) Consent cannot be inferred by reason of the silence of, or lack of resistance by, a victim to the

alleged sexual violence;

Credibility, character or predisposition to sexual availability of a victim or witness cannot be

inferred by reason of the sexual nature of the prior or subsequent conduct of a victim or

witness.

(d

=
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and violence in an armed conflict makes ‘genuine’ consent impossible.>® This is, as in
para. 2 of the Elements, also implied by the term ‘coercive environment’.3* By no
means does this imply, however, that consent, as a general ground excluding criminal
responsibility, is an ‘outdated concept’;*8> rather, consent is, as we have seen in Volume
I of this treatise,38¢ recognized as a defence in ICL in principle, but the typical coercive
circumstances of an armed conflict normally render it factually impossible. Clearly, the
domestic concept of consent®3” cannot simply be ‘transplanted’ without further quali-
fication to the international arena, but this only confirms the truism in comparative law
methodology that ‘legal transplants’ from one jurisdiction to another are not possible,
or at least not functional.>® In any case, only ‘genuine’ consent may exclude the
unlawfulness of the act, that is, a consent not obtained through any act excluding the
free will of the person concerned in the first place, for example through deception or
coercion.?® A person may also be incapable of giving genuine consent if affected by
natural, induced or age-related incapacity.>® In practice, the case law infers the lack of
consent from the—already mentioned—normally coercive environment which exists
in an armed conflict situation and thus relies, as in other cases, on circumstantial
evidence. From this perspective one may speak of a presumption of non-consent,3!
which converts the traditional defence of consent to an affirmative one to be brought
forward by the defence and only admissible in exceptional circumstances.>*? This also

385 As suggested by Boot and Hall, ‘Article 7’, in Triffterer, Commentary (2008), mn. 45. For the same
result, see Luping, AmUJGenderSocPol’ye¢»L, 17 (2009), 474, who sees the rape definition as ‘not based on
concepts related to the consent of the victim’.

386 Volume I of this treatise, pp. 387-8.

387 As an example of national law precluding consent in case of force or threat, see Article 120(t)(14) US
Uniform Code of Military Justice (United States Code, Title 10, Subtitle A, Part II, Chapter 47, hereinafter:
‘US UCMY’): ‘The term “consent” means words or overt acts indicating a freely given agreement to the
sexual conduct at issue by a competent person....Lack of verbal or physical resistance or submission
resulting from the accused’s use of force, threat of force, or placing another person in fear does not
constitute consent.”

388 See the seminal work of Watson, Legal Transplants (1993), esp. pp. 95 ft,; see for a recent assessment
of legal transplants: Cohn, AJCompL, 58 (2010), 583, 587 ff.; and Alton, Transnat’ILCP, 19 (2010), 355 ff.

389 As to deception, see also n. 20 to the Elements of Crimes: ‘It is understood that “genuine consent”
does not include consent obtained through deception.’

390 Elements of Crimes, see n. 16 to Article 7(1)(g)-1: ‘It is understood that a person may be incapable of
giving genuine consent if affected by natural, induced or age-related incapacity.” This footnote also applies
to the corresponding elements of Article 7(1)(g)-3, 5 and 6. See also the identical n. 51 applying to the war
crimes of Article 8(2)(b)(xxn)-1. 8(2)(b)(xxh)-3, 8(2)(b)(xxh)-5, 8(2)(b)(xxh)-6; and identical fn. 63 apply-
ing to Article 8(2)(e)(vi)-1, 8(2)(e)(vi)-3, 8(2)(e)(vi)-5, 8(2)(e)(vi)-6.

1 See also Cottier, ‘Article 8’, in Triffterer, Commentary (2008), mn. 207, referring to the Kunarac et al.,
No. IT-96-23 & IT-96-23/1-A and the FurundzZija, No. IT-95-17/1-T, Judgments and mn. 208 (p. 444)
referring to sexual slavery. In Kunarac et al., paras. 129-31, the Appeals Chamber notes that ‘the
circumstances ... will be almost universally coercive. That is to say, true consent will not be possible’
(para. 130); it further sees, after a comparative view of some national legislations, a ‘need to presume non-
consent here’ (para. 131). Similarly, Boot revised by Hall, ‘Article 7', in Triffterer, Commentary (2008),
mn. 46, speaks of a ‘concept of non-consent’; Schomburg and Peterson, AJIL, 101 (2007), 138.

392 1 this vein, see Gacumbitsi, No. ICTR-001-64-A, paras. 151-7. Similarly, Schomburg and Peterson,
AJIL, 101 (2007), 139.

393 See the notorious case of the boxer Mike Tyson who was convicted in Indianapolis in 1992
(confirmed by the Indiana Court of Appeals in 1993 [cf. ‘BOXING; Tyson Loses Appeal On a Split
Decision’, The New York Times, 7 August 1993, <http://www.nytimes.com/1993/08/07/sports/boxing-
tyson-loses-appeal-on-a-split-decision.html> accessed 4 April 2013) of having raped the eighteen-year-
old Desiree Washington, although he invoked the victim’s consent in his defence. Hereto, see Cavallaro,


http://www.nytimes.com/1993/08/07/sports/boxing-tyson-loses-appeal-on-a-split-decision.html
http://www.nytimes.com/1993/08/07/sports/boxing-tyson-loses-appeal-on-a-split-decision.html
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entails that the classic ‘mistake of fact’ problem—the perpetrator argues that he
thought that the victim consented to sexual intercourse3*>*—cannot credibly be brought
up by the accused. A ‘mistake of law’ defence challenging the scope of the consent
defence or, more radically, claiming an alleged right to sexual assault in armed conflict
would border on the absurd and, in any case, be irrelevant since it would not negate the
mental element (Article 32(2) ICC Statute).34

The coercion required has been quite broadly defined by the ICC Bemba PTC, holding
that:

[wlith regard to the term ‘coercion’, the Chamber notes that it does not require
physical force. Rather, threats, intimidation, extortion and other forms of duress
which prey on fear or desperation may constitute coercion, and coercion may be
inherent in certain circumstances, such as armed conflict or military presence.395

Apart from this decision, the Court confirmed the charge of rape in the Katanga case;>*°
in addition, several warrants of arrest**” and summons to appear®*® include charges of

JCL&Crim, 86 (1996), 815 ft. (on the Tyson case in n. 90). The US UCM]J explicitly contains a provision on
‘mistakes of fact as to consent’ in Article 120(t)(15): ‘(15) Mistake of fact as to consent. —The term “mistake
of fact as to consent” means the accused held, as a result of ignorance or mistake, an incorrect belief that
the other person engaging in the sexual conduct consented. The ignorance or mistake must have existed in
the mind of the accused and must have been reasonable under all the circumstances. To be reasonable the
ignorance or mistake must have been based on information, or lack of it, which would indicate to a
reasonable person that the other person consented. Additionally, the ignorance or mistake cannot be based
on the negligent failure to discover the true facts. Negligence is the absence of due care. Due care is what a
reasonably careful person would do under the same or similar circumstances. The accused’s state of
intoxication, if any, at the time of the offense is not relevant to mistake of fact. A mistaken belief that the
other person consented must be that which a reasonably careful, ordinary, prudent, sober adult would have
had under the circumstances at the time of the offense.’

394 Assuming that a possible consent does not exclude the objective elements of the offence (‘actus reus’
or ‘Tatbestand’) but operates as a ground excluding responsibility (more exactly as a cause of justification),
see Volume I of this treatise, pp. 387-8. On the delicate provision on mistake in Article 32 ICC Statute,
cf. Volume I of this treatise, pp. 366 ff.

395 Bemba Gombo, No. ICC 01/05-01/08, para. 162; for a similar interpretation, see Akayesu, No. ICTR-
96-4-T, para. 688.

39 Katanga and Ngudjolo Chui, No. ICC-01/04-01/07-717, paras. 442-4.

397 See, for example, Situation in Uganda, No. ICC-02/04-01/05-53, ‘Warrant of Arrest for Joseph Kony
issued on 8 July 2005 as amended on 27 September 2005’, Public redacted version, Count 2,3 on pp. 12-13;
Situation in Uganda, No. ICC-02/04-01/05-54, ‘Warrant of Arrest for Vincent Otti’, Public redacted
version, Count 3 on p. 13 (8 July 2005). Situation in Darfur, Sudan, No. ICC-02/05-01/07-3, ‘Warrant of
Arrest for Ali Kushayb’, Count 13, 14, 42, 43 on pp. 8-9 and 14-15 (27 April 2007). Situation in Darfur,
Sudan, No. ICC-02/05-01/07-2, ‘Warrant of Arrest for Ahmad Harun’, Count 13, 14, 42, 43 on pp. 8-9 and
13-14 (27 April 2007); Situation in Darfur, Sudan, No. ICC-02/05-01/09-1, ‘Warrant of Arrest for Omar
Hassan Ahmad Al Bashir’, p. 6 (considering thousands of rapes) and para. vii on p. 8 (charge of rape as a
crime against humanity in indirect perpetration) (4 March 2009).

398 The ICC summons to appear in the case regarding the Kenyan ‘post election violence’ for the suspects
Muthaura, Kenyatta, and Ali include the allegation, that ‘Muthaura and Kenyatta are criminally responsible as
indirect co-perpetrators in accordance with Article 25(3)(a) ICC Statute for the crimes against humanity of
murder, forcible transfer, rape, persecution and other inhumane acts’, cf. ICC Press Release, ICC-CPI-
20110309-PR637, ‘Pre-Trial Chamber II delivers six summonses to appear in the Situation in the Republic
of Kenya’, 9 March 2011, available at <http://www.icc-cpi.int/en_menus/icc/press%20and%20media/press%
20releases/press%20releases%20(2011)/Pages/pre_trial%20chamber%20ii%20delivers%20six%20sum-
monses%20to%20appear%20in%20the%20situation%20in%20t.aspx> accessed 5 April 2013.

399 f. ICC Prosecutor, ‘Statement to the United Nations Security Council on the situation in the Libyan
Arab Jamahiriya, pursuant to UNSCR 1970 (2011)’, para. 12 (4 May 2011), available at <http://www.icc-cpi.
int/NR/rdonlyres/0BDF4953-B5AB-42E0-AB21-25238F2C2323/0/OTPStatement04052011.pdf> accessed
12 February 2013.


http://www.icc-cpi.int/NR/rdonlyres/0BDF4953-B5AB-42E0-AB21-25238F2C2323/0/OTPStatement04052011.pdf
http://www.icc-cpi.int/NR/rdonlyres/0BDF4953-B5AB-42E0-AB21-25238F2C2323/0/OTPStatement04052011.pdf
http://www.icc-cpi.int/en_menus/icc/press%20and%20media/press%20releases/press%20releases%20(2011)/Pages/pre_trial%20chamber%20ii%20delivers%20six%20sum-monses%20to%20appear%20in%20the%20situation%20in%20t.aspx
http://www.icc-cpi.int/en_menus/icc/press%20and%20media/press%20releases/press%20releases%20(2011)/Pages/pre_trial%20chamber%20ii%20delivers%20six%20sum-monses%20to%20appear%20in%20the%20situation%20in%20t.aspx
http://www.icc-cpi.int/en_menus/icc/press%20and%20media/press%20releases/press%20releases%20(2011)/Pages/pre_trial%20chamber%20ii%20delivers%20six%20sum-monses%20to%20appear%20in%20the%20situation%20in%20t.aspx
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rape. Allegations of rape are also under investigation in the situation in Libya,?° but the
corresponding charges have not been included in either of the two warrants of arrest.

(b) Sexual slavery

Sexual slavery is a specific form of enslavement within the meaning of Article 7(1)(c)
ICC Statute.?%0 It is defined in the Elements of Crimes as follows:

1. The perpetrator exercised any or all of the powers attaching to the right of
ownership over one or more persons, such as by purchasing, selling, lending or
bartering such a person or persons, or by imposing on them a similar deprivation
of liberty.

2. The perpetrator caused such person or persons to engage in one or more acts of a
sexual nature.*0!

As in the case of the ‘general’ offence of enslavement, 02 ownership (‘chattel slavery’)
and deprivation of one’s liberty are also essential elements of this specific sexual
offence.%> The powers of ownership listed in para. 1 are non-exhaustive.*** Depriv-
ation of liberty may include extracting forced labour or otherwise reducing a person to
servile status.%> The sexual acts mentioned in para. 2 need not necessarily amount to
rape but in any case aggravate the attack on the victim’s autonomy.*%® The element of
the deprivation of liberty turns the offence into a continuing one.**” Given the
structure of the offence, it may be committed by a group of persons as part of a
common criminal purpose.40®

400 Cottier, ‘Article 8, in Triffterer, Commentary (2008), mn. 208; Schabas, ICC Commentary (2011),
p. 172; Werle, Principles (2009), mn. 880; Werle, Volkerstrafrecht (2012), mn. 958; also Katanga and
Ngudjolo Chui, No. ICC-01/04-01/07-717, para. 430; Brima et al., No. SCSL-04-16-T, para. 706.

401" Elements of Crimes for Article 7(1)(g)-2 and also for the war crimes of Article 8(2)(b)(xxii)-2, Article
8(2)(e)(vi)-2 ICC Statute; the same definition was used in Sesay et al., No. SCSL-04-15-T, para. 158 and in
Brima et al., No. SCSL-04-16-T, para. 708. Dyani, AJICL, 15 (2007), 237 in fn. 69, sees this definition
elaborating on the slavery definition as contained in the Slavery Convention from 1926 (Slavery Conven-
tion (1926), 60 UNST 254); Luping, AmU]JGenderSocPol’ye»L, 17 (2009), 477, sees parallels to the supple-
mentary slavery convention (Supplementary Convention on the Abolition of Slavery, the Slave Trade, and
Institutions and Practices Similar to Slavery (1956), 266 UNTS 3).

402 Gee Section C. (3).

403 See also Cottier, ‘Article 8, in Triffterer, Commentary (2008), mn. 208.

404 Brima et al., No. SCSL-04-16-T, para. 709.

405 Brima et al., No. SCSL-04-16-T. See also n. 18 of the Elements of Crimes: ‘It is understood that such
deprivation of liberty may, in some circumstances, include exacting forced labour or otherwise reducing a
person to a servile status as defined in the Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Institutions and Practices Similar to Slavery of 1956. It is also understood that the conduct
described in this element includes trafficking in persons, in particular women and children.’

406 Luping, AmU]JGenderSocPol’yé+L, 17 (2009), 477.

407 Boot revised by Hall, ‘Article 7', in Triffterer, Commentary (2008), mn. 49.

08 See n. 17 of the Elements of Crimes: ‘Given the complex nature of this crime, it is recognized that its
commission could involve more than one perpetrator as a part of a common criminal purpose.’

409 prosecutor v Gagovi¢ et al. (‘Foéa’), No. IT-96-23, Initial Indictment, paras. 1.5, 4.8 (18 June 1996).

410 As prosecuted by the ICTY in Kunarac et al., No. IT-96-23-T & IT-96-23/1-T, para. 744. As the ICTY
Statute does not contain a special provision on sexual slavery, the conviction was based on crimes against
humanity in the form of rape and enslavement (Article 5(c) and (g) ICTY Statute).
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Forms of sexual slavery can range from the detention of women in ‘rape camps™ to
sexual exploitation in ‘comfort stations’ (as set up by the Japanese army during World
War II) or in a private house.*!9 Sexual slavery may also encompass forced temporary
‘marriages’ to soldiers and other practices involving the treatment of women as chattel,
thereby violating the peremptory prohibition on slavery.#!! The SCSL was the first ICL
institution that addressed sexual slavery and forced marriages.*!? In the AFRC case
(Brima et al.) the Trial Chamber first considered forced marriages to be covered by
sexual slavery*!® but was then overruled by the Appeals Chamber, qualifying this
phenomenon as a distinct crime against humanity in form of an ‘other inhuman act’
(Article 2(i) SCSL Statute).#!* The Chamber held:

While forced marriage shares certain elements with sexual slavery such as non-
consensual sex and deprivation of liberty, there are also distinguishing factors. First,
forced marriage involves a perpetrator compelling a person by force or threat of force,
through the words or conduct of the perpetrator or those associated with him, into a
forced conjugal association with a another person resulting in great suffering, or
serious physical or mental injury on the part of the victim. Second, unlike sexual
slavery, forced marriage implies a relationship of exclusivity between the ‘husband’
and ‘wife’, which could lead to disciplinary consequences [sic!] for breach of this
exclusive arrangement. These distinctions imply that forced marriage is not predom-
inantly a sexual crime.*1>

Another SCSL TC held that the RUF had been using ‘bush wives’—who were forced
into marriage by means of threat and duress—deliberately and strategically to enslave
and psychologically manipulate civilian women and girls.*1¢ The accused were con-
victed, cumulatively, for sexual slavery as well as for forced marriages (as a separate
crime against humanity consisting of ‘other inhumane acts’).#!” In contrast, the ICC
PTC I did take the view that sexual slavery also encompasses forced ‘marriage’
situations, domestic servitude or other forced labour involving compulsory sexual
activity, including rape.'® As to the mens rea, the SCSL required that the perpetrator

411 Katanga and Ngudjolo Chui, No. ICC-01/04-01/07-717, para. 431.

412 Hereto, Oosterveld, CornIL], 44 (2011), 61 ff.; Wharton, ICLR, 11 (2011), 217 ff. (esp. 230 ff. on the
possibility of residual crimes constituting ‘new’ crimes in accordance with nulla poena sine lege principle);
Njikam, Special Court for Sierra Leone (2013), 123 ff.

*13 Brima et al., No. SCSL-04-16-T, paras. 703-13; cf. also Wharton, ICLR, 11 (2011), 227 ff.

414 prosecutor v Brima et al., No. SCSL-04-16-A, Appeals Chamber Judgment, paras. 181-203, esp. 195
and 202 (22 February 2008). This view was welcomed in the literature, see, for example, Jain, JICJ, 6 (2008),
1013, 1022 (‘long overdue’); similarly Doherty, JGSPL, 17 (2009), 331 ft,; see also Cole, ‘Criminal Law’, in
McGlynn and Munro, Rape (2010), p. 57; Wharton, ICLR, 11 (2011), pp. 228 ff; also Scharf and Mattler,
‘Forced Marriage’, LSWP, 05-35 (2005), 6.

415 Brima et al., No. SCSL-04-16-A, para. 195 (emphasis added).

416 Sesay et al., No. SCSL-04-15-T, paras. 1465-73; hereto Oosterveld, CornIL], 44 (2011), 52 ft,, esp. 66.

417 Sesay et al., No. SCSL-04-15-T, para. 2307.

418 Katanga and Ngudjolo Chui, No. ICC-01/04-01/07-717, para. 431; see also Cottier, ‘Article 8, in
Triffterer, Commentary (2008), mn. 208. The charge was confirmed without further substantial consider-
ations at Katanga and Ngudjolo Chui, No. ICC-01/04-01/07-717, para. 436. It was also included in two
warrants of arrest against members of the LRA (Situation in Uganda, No. ICC-02/04-01/05-53, Kony
Warrant of Arrest, Count 1 on p. 12; Situation in Uganda, No. ICC-02/04-01/05-54, Otti Warrant of Arrest,
Count 1 on p. 12).

419 Brima et al., No. SCSL-04-16-T, para. 708.
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intended to engage in the act of sexual slavery or acted with the reasonable knowledge
that it was likely to occur.*?

(c) Enforced prostitution
The Elements of Crimes define enforced prostitution as follows:

1. The perpetrator caused one or more persons to engage in one or more acts of a
sexual nature by force, or by threat of force or coercion, such as that caused by fear
of violence, duress, detention, psychological oppression or abuse of power, against
such person or persons or another person, or by taking advantage of a coercive
environment or such person’s or persons’ incapacity to give genuine consent.

2. The perpetrator or another person obtained or expected to obtain pecuniary or other
advantage in exchange for or in connection with the acts of a sexual nature.*?°

The first element constitutes a quite broad definition of causing one or more persons to
engage in sexual acts by any form of coercion, including through the creation of a
‘coercive environment’. According to the second element, the perpetrator’s expectation
as to a financial or other advantage, rather than the perspective of the victim, is of
relevance.*?! It is thus clear that the sexual conduct is not initiated by the person
engaging in the sexual acts, as may be the case with domestic prostitution offences, but
by the perpetrator (who ‘caused one or more persons...’).#22 Enforced prostitution is
distinct from ‘sexual enslavement’ in that it captures ‘those situations that lack slavery-
like conditions’,#23 that is, it has a residual function.*?* Enforced prostitution contains
an element of continuity and thus may qualify as a continuing offence since the victim
may be ‘forced” for a prolonged period of time. On the other hand, it may also
constitute a separate offence of result if it only consists of one act of a sexual nature.42>

(d) Forced pregnancy
Forced pregnancy is the only conduct defined explicitly in the ICC Statute, namely as:

the unlawful confinement of a woman forcibly made pregnant, with the intent of
affecting the ethnic composition of any population or carrying out other grave
violations of international law. (Article 7(2)(f))

420 Elements of Crimes for Article 7(1)(g)-3 and for the war crimes of Article 8(2)(b)(xxii)-3, Article
8(2)(e)(vi)-3 ICC Statute.

421 For a similar national provision, see s. 181a German Criminal Code (StGB).

422 cf. Boot revised by Hall, ‘Article 7’, in Triffterer, Commentary (2008), mn. 48-9; see also (regarding
war crimes) Cottier, ‘Article 8, in Triffterer, Commentary (2008), mn. 209.

423 Bedont and Hall-Martinez, BJWA, 6 (1999), 73; see also Boot revised by Hall, ‘Article 7’, in Triffterer,
Commentary (2008), mn. 49.

424 But see also Werle and Burchards, § 7 VStGB’, in Joecks and Miebach, Miinchener Kommentar, vi/2
(2009), mn. 82, arguing that the conduct also typically fulfills the crime of enslavement in armed conflicts.

425 Boot revised by Hall, ‘Article 7’, in Triftterer, Commentary (2008), mn. 50; see also Cottier, ‘Article 8,
in Triffterer, Commentary (2008), mn. 209.

426 Elements of Crimes for Article 7( 1)(g)-4 and for the war crimes of Article 8(2)(b)(xxii)-4, Article
8(2)(e)(vi)-4 ICC Statute.
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According to the Elements, the ‘perpetrator confined one or more women forcibly
made pregnant, with the intent of affecting the ethnic composition of any population
or carrying out other grave violations of international law’.426

The offence encompasses both (en)forced impregnation (pregnancy as a result of rape
or of an illegal medical procedure) and (en)forced maternity (being forced to carry the
pregnancy). It has no historical precedents.*?” Unlawful confinement is, as in the case of
Article 7(1)(e), any form of deprivation of physical liberty contrary to international law
and standards.*?8 The force used to bring about pregnancy (‘forcibly made pregnant’)
‘does not necessarily require the use of violence, but includes any form of coercion’.*2°
The female victim may have been ‘made pregnant’ before the actual confinement since
the crime only requires the ‘unlawful confinement of a woman forcibly made pregnant’,
that is, the sexual intercourse causing the pregnancy could have occurred earlier.>°

The perpetrator has to act with the ‘intent of affecting the ethnic composition of any
population or carrying out other grave violations of international law’ (Article 7(2)(f)).
This has been interpreted as a ‘specific*®! or ‘special intent’.#32 This is not entirely
convincing since the term ‘intent’ is, at best, ambiguous and may also be understood in
a cognitive sense.**> Thus, if the drafters sought to require a special intent in a
volitional sense, this could have been stated explicitly. In any case, the ‘speciality’ of
the intent required consists in the conduct’s orientation towards the ethnic compos-
ition of the population affected. In other words, what is ‘special’ about the intent is that
it goes beyond the normal intent regarding the ‘ordinary’ actus reus (here the unlawful
confinement) by requiring an ulterior intent (a surplus of intent) with a view to
changing the ethnic composition of the targeted population.*3

The (other) ‘grave violations of international law’ referred to include genocide,
crimes against humanity, war crimes, torture, and enforced disappearances.*>> The
reservation that the ‘definition shall not in any way be interpreted as affecting national
laws relating to pregnancy’ shall ensure that national policies in favour of abortion may
not be promoted under the guise of policies against forced pregnancy.3¢

(e) Enforced sterilization

Enforced sterilization as defined by the Elements of Crimes requires that:

427 For the historical development, see de Brouwer, Prosecution (2005), pp. 143 ff.; also Cottier, ‘Article
8, in Triffterer, Commentary (2008), mn. 210.

428 Boot revised by Hall, ‘Article 7’, in Triffterer, Commentary (2008), mn. 111.

429 Boot revised by Hall, ‘Article 7, in Triffterer, Commentary (2008), mn. 112 (stating that the act of
forcibly making a woman pregnant might be covered by the crime of rape or ‘any other form of sexual
violence of comparable gravity’).

439 Werle, Principles (2009), mn. 883-4; Werle, Vélkerstrafrecht (2012), mn. 961-2.

431 Boot revised by Hall, ‘Article 7’, in Triffterer, Commentary (2008), mn. 113.

432 Cottier, ‘Article 8, in Triffterer, Commentary (2008), mn. 210.

433 See Volume I of this treatise, pp. 266-8.

434 Gabriel, EICC, 1 (2004), 49 (arguing regarding the underlying cultural conditions: ‘the rapist is a
person of different ethnicity and belongs to a culture, society, or religion in which the ethnicity of the father
is considered to determine the ethnicity of the child’).

435 Boot revised by Hall, ‘Article 7’, in Triffterer, Commentary (2008), mn. 113.

436 Boot revised by Hall, ‘Article 7’, in Triffterer, Commentary (2008), mn. 51, 114; on the position of the
Holy See, see Cottier, ‘Article 8, in Triffterer, Commentary (2008), mn. 210.
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1. The perpetrator deprived one or more persons of biological reproductive capacity.
2. The conduct was neither justified by the medical or hospital treatment of the
person or persons concerned nor carried out with their genuine consent.

According to a footnote in the Elements, the ‘deprivation is not intended to include
birth-control measures which have a non-permanent effect in practice’.#3” It is, of
course, questionable whether this footnote is consistent with international law since
such measures violate one’s right to self-determination based on the principle of
personal autonomy and may even amount to genocide if carried out with the required
special intent to destroy.*3® Classical examples of the crime are policies of ‘racial
hygiene’ and medical experiments on prisoners, both practised by the Nazi regime.*3°
‘Enforced” has to be understood as in the previous forms of sexual violence. The second
Element makes clear that a necessary medical treatment and a (genuine and informed)
consent exclude the crime.#4°

(f) Any other form of sexual violence of comparable gravity

The reference to ‘any other form of sexual violence of comparable gravity’ in Article
7(1)(g) ICC Statute makes clear that the list of forms of sexual conduct is not
exhaustive. The Elements of both crimes against humanity and war crimes define
this residual conduct as follows:

The perpetrator committed an act of a sexual nature against one or more persons or
caused such person or persons to engage in an act of a sexual nature by force, or by
threat of force or coercion, such as that caused by fear of violence, duress, detention,
psychological oppression or abuse of power, against such person or persons or
another person, or by taking advantage of a coercive environment or such person’s
or persons’ incapacity to give genuine consent.*4!

Given this broad and quite imprecise definition, the question of legal certainty and the
limits of this criminalization arise. What is clear is that the definition includes conduct
which could previously, at best, be subsumed under the residual clause of other
inhumane acts (see e.g. Article 5(i) ICTY Statute).*4? In any case, a restrictive inter-
pretation is called for guided by the specific forms of sexual conduct listed in subpar-
agraph (g).**® Thus, the ‘other form of sexual violence’ must be of ‘comparable gravity

437 1. 19 to the Elements. See also Cottier, ‘Article 8’, in Triffterer, Commentary (2008), mn. 211.

438 See also Boot revised by Hall, ‘Article 7’, in Triffterer, Commentary (2008), mn. 52.

439 Werle, Principles (2009), mn. 885; Werle, Volkerstrafrecht (2012), mn. 963; Boot revised by Hall,
‘Article 7’, in Triffterer, Commentary (2008), mn. 52.

440 For a discussion see Cottier, ‘Article 8, in Triffterer, Commentary (2008), mn. 211.

441 Elements of Crimes for Article 7(1)(g) and for the war crimes of Article 8(2)(b)(xxii)-6 and (e)(vi)-6
ICC Statute.

442 Gee also Werle, Principles (2009), mn. 886; Werle, Vilkerstrafrecht (2012), mn. 964.

443 For a restrictive interpretation, see also Cottier, ‘Article 8’, in Triffterer, Commentary (2008) mn. 316.

444 See respective Element 2 to Article 7(1)(g) and for the war crimes of Article 8(2)(b)(xxii)-6 and
(e)(vi)-6 ICC Statute.

443 Boot revised by Hall, ‘Article 7’, in Triffterer, Commentary (2008), mn. 53 (at the end).

446 Gee for a good account of the drafting history Cottier, ‘Article 8, in Triffterer, Commentary (2008),
mn. 212.
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to these forms of conduct.*** This is an objective test*** introducing a minimum
threshold of (comparable) gravity and thereby excluding lesser forms of sexual vio-
lence*#¢ (which may anyway be covered by way of the implicit criminalizations, i.e. by
other crimes against humanity). Concretely speaking, one wonders whether, for
example, acts that do not even require physical contact—take Akayesu**” with physical
exercises performed naked and in front of a crowd—amount to ‘sexual violence of
comparable gravity’.#48 Such acts constitute, in any case, a dignity violation and may be
punished as such (e.g., pursuant to Article 8(2)(c)(ii) ICC Statute).

According to the Elements of Crimes, the sexual act could be directly committed by
the perpetrator, or the victim could be caused to engage in such an act by different forms
of force or coercion, including ‘taking advantage of a coercive environment’ or the
victim’s ‘incapacity to give genuine consent’. Thus, here again, taking recourse to
the concept of a ‘coercive environment’, a broad concept of coercion is used, similar
to the one advanced by the Akayesu TC.44

(8) Persecution (Article 7(1)(h) ICC Statute)

Persecution is not a self-standing crime. It requires an underlying act—in the words of
Article 7(1)(h) ICC Statute a ‘connection with any act referred to in this paragraph or
any crime within the jurisdiction of the Court’. While this requirement does not
explicitly follow from the wording of the respective provisions of the ad hoc tribunals
(cf. e.g., Article 5(h) ICTY Statute), the jurisprudence has long recognized that the

447 Akayesu, No. ICTR-96-4-T, para. 688.

448 In favour, Boot revised by Hall, ‘Article 7, in Triffterer, Commentary (2008), mn. 53; contrary
apparently de Brouwer, Prosecution (2005), pp. 159 ff.

449 Akayesu, No. ICTR-96-4-T, para. 598; Boot revised by Hall, ‘Article 7', in Triffterer, Commentary
(2008), mn. 53.

450 Kupreskic et al., No. IT-95-16-A, para. 98; Prosecutor v Banovié, No. IT-02-65/1-S, Sentencing
Judgment, para. 38 (28 October 2003); Popovic et al., No. IT-05-88-T, para. 965; Dordevié, No. IT-05-87/
1-T, para. 1756; Stanisi¢ and Zupljanin, No. IT-08-91-T, para. 67.

S Tadi¢, No. 1T-94-1-T, paras. 704, 710 (‘variety of acts, including, inter alia, those of a physical,
economic or judicial nature that violate an individual’s right’); Kupreski¢ et al., No. IT-95-16-T, para. 615
(‘acts such as murder, extermination, torture, and other serious acts on the person’, ‘other discriminatory
acts, involving attacks on political, social, and economic rights’); Kvocka et al., No. IT-98-30/1-T, para. 186
(listing a series of acts); Krnojelac, No. IT-97-25-T, para. 433 (‘acts...listed in the Statute as well as
acts...not listed in the Statute....may encompass physical and mental harm as well as infringements
upon individual freedom’); Krnojelac, No. IT-97-25-A, para. 219 (‘one of the other acts constituting a crime
under Article 5 of the Statute or one of the acts constituting a crime under other articles of the Statute’);
Staki¢, No. IT-97-24-T, para. 735 (‘acts that are or are not enumerated in the Statute’); Brdanin, No. IT-99-
36-T, para. 994 (‘act or omission ... may assume different forms...acts...listed in the Statute, as well as
acts...not listed in the Statute’); concurring, Krajisnik, No. IT-00-39-T, para. 735; Sainovic et al., No. IT-
05-87-T, para. 175 (‘number of underlying offences’), para. 178 (‘act or omission underlying persecution
...may be listed under the other sub-headings of Article 5°); Popovic et al., No. IT-05-88-T, para. 965
(‘a single or a series of intentional act(s) or omission(s)...no comprehensive list of acts or omissions...
Prosecution must plead... particular acts or omissions’); Tolimir, No. IT-05-88/2-T, para. 847 (‘An act or
omission enumerated in other sub-clauses of Article 5, as well as those which are not listed in the Statute’);
Perisi¢, No. IT-04-81-T, para. 119 (‘acts. .. can include those listed under the other sub-headings of Article
5...or provided elsewhere in the Statute, as well as other acts not explicitly mentioned in the Statute’);
Gotovina et al., No. IT-06-90-T, para. 1803 (‘Acts listed under the other sub-headings of Article 5...or
provided elsewhere in the Statute, as well as other acts not explicitly mentioned in the Statute’); Dordevic,
No. IT-05-87/1-T, para. 1757 (‘acts which are listed as crimes under Article 5... or under other articles of
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crime of persecution—constituting a kind of ‘umbrella crime’*>*—can only be carried
out by way of concrete (underlying) acts or omissions amounting to serious human
rights violations.*>! Article 7(1)(h) ICC Statute is also in other aspects more explicit
than the Statutes of the ad hoc tribunals. First, it extends the (discriminatory) grounds
of persecution beyond “political, racial and religious’ ones (Article 5(h) ICTY Statute) to
‘national, ethnic, cultural. .., gender as defined in paragraph 3, or [sic!] other grounds
that are universally recognized as impermissible under international law’. Secondly, the
object of the persecution is determined as ‘any identifiable group or collectivity’.
Finally, persecution is defined as ‘the intentional and severe deprivation of fundamen-
tal rights contrary to international law by reason of the identity of the group or
collectivity” (Article 7(2)(g) ICC Statute).

As to the connection requirement, originating in Article 6(c) of the Nuremberg Char-
ter*>2 and adopted by the ICC Statute (‘connection with any ... crime within the jurisdic-
tion of the Court’), there is a controversy regarding its recognition in customary
international law. The Statutes of the ad hoc tribunals do not provide for this requirement
and the relevant jurisprudence has invariably held that the underlying act can also
encompass acts not explicitly listed in the Statute.*>* The Kupreski¢ TC has even taken
the view that the ICC Statute, in this way, ‘is not consonant with customary international
law’.4>4 Be that as it may, the requirement is part of Article 7(1)(h) ICC Statute and thus has
to be accepted. In fact, the controversy surrounding the requirement*>> explains its twofold
character, referring, on the one hand, to ‘any act referred to in this paragraph’, that is, to the
underlying acts of crimes against humanity, and, on the other, to ‘any crime within the
jurisdiction of the Court’, that is, to the underlying acts of genocide and war crimes. This
means that the persecutory conduct must only be connected to a (single) underlying act of
Article 5-8bis ICC Statute, that is, any of the acts contained in these provisions, for
example, murder, torture, rape, etc. While this seems to be a low threshold, it serves, in
any case, to narrow the scope of persecution to cases where connected underlying acts are
committed simultaneously. However, the connection must only exist objectively, that is,
the existence of the underlying acts need not be encompassed by the mens rea of the
perpetrator,%>¢ that is, it does not determine his culpability. This confirms that the

the Statute, as well as acts which are not listed in the Statute’); Stanisi¢ and Zupljanin, No. IT-08-91-T, para.
70 (‘acts that are listed as crimes under Article 5 of the Statute or under other articles of the Statute, as well
as acts not listed in the Statute’).

452 On its roots in the war nexus (discussed in Section B. (1)(a)), see von Hebel and Robinson, ‘Crimes’,
in Lee, The ICC (1999), p. 101.

453 Gee references in note 451 and also Kupreski¢ et al., No. IT-95-16-T, para. 581; Kordi¢ and Cerkez,
No. IT-95-14/2-T, paras. 193-4; Popovi¢ et al., No. IT-05-88-T, para. 966.

454 Kupreskic et al., No. IT-95-16-T, para. 580; in a similar vein, see Kordi¢ and Cerkez, No. IT-95-14/2-T,
para. 197; for a further discussion, see Ambos and Wirth, CLF, 13 (2002), 71-2; concurring, Meseke,
Verbrechen gegen die Menschlichkeit (2004), p. 249; Robinson, ‘Crimes against Humanity’, in Cryer et al,
Introduction ICL (2010), p. 260.

455 See on the negotiations, von Hebel and Robinson, ‘Crimes’, in Lee, The ICC (1999), p. 101.

456 See n. 22 to Element 4 of the Elements of Crimes stating that ‘no additional mental element is
necessary for this element’.

457 See, more detailed, Ambos and Wirth, CLF, 13 (2002), 73-4 (also pointing to the difficulty of
determining the mental element).
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connection requirement serves the sole purpose of limiting the Court’s jurisdiction to
forms of persecution which are of an elevated objective dangerousness.*>”

The persecutory conduct consists in the ‘severe deprivation of fundamental rights
contrary to international law’ (Article 7(2)(g) and Element 1). Thus, it must violate
fundamental human rights and the violation must be severe. As to the first require-
ment, the Kupreski¢ TC, referring to Article 7(1)(g) ICC Statute,*>® and drawing on
‘a set of fundamental rights appertaining to any human being’, considered that ‘the
gross or blatant denial. .. of a fundamental human right’ can amount to persecution.*>
As to the severity threshold, apart from being implicit in the ‘gross’ or ‘blatant’
qualifiers, the case law invokes the ejusdem generis doctrine,*®® that is, it evaluates
the severity of the persecutory conduct with a view to the other underlying acts of
crimes against humanity.*®! Thus, ‘not every denial of a human right’ may amount to
persecution as a crime against humanity,%%2 but only such a denial which reaches ‘the
same level of gravity as the other crimes against humanity enumerated in Article 5 of
the [ICTY] Statute’.46> Moreover, the persecutory conduct ‘must not be considered in
isolation’ but in ‘context’ weighting ‘their cumulative effect’*** Thus, while isolated acts
may not be considered inhumane tel quel, ‘their overall consequences’ may ‘offend
humanity in such a way that they may be termed “inhumane”’.4%> The following
persecutory acts have been listed by the case law: ‘seizure, collection, segregation and
forced transfer of civilians to camps, calling-out of civilians, beatings and killings’;
‘murder, imprisonment, and deportation’, ‘attacks on property’ amounting to ‘a
destruction of the livelihood of a certain population’; ‘destruction and plunder of
property’, ‘unlawful detention’, ‘deportation or forcible transfer of civilians’; ‘physical
and mental injury’; ‘bodily and mental harm and infringements upon individual

458 Kupreskié et al., No. IT-95-16-T, para. 617.

459 Kupreski¢ et al., No. IT-95-16-T, para. 621; also para. 627; concurring, Ruggiu, No. ICTR-97-32-
T, para. 21; Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 195; similarly, Tadi¢, No. IT-94-1-T, para. 703.
A similar approach was used by the ECtHR in asylum cases concerning persecution where the so-
called ‘flagrant denial test’ was adopted, cf. Leboeuf and Tsourdi, HRLR, 13 (2013), 408 ff. The
European Court of Justice, on the other hand, follows the ‘concrete consequences test’ limiting the
notion of persecution ‘to a breach of non-derogable rights’, cf. Leboeuf and Tsourdi, HRLR, 13 (2013),
411 ff.

460 The Latin phrase means ‘of the same kind’. The doctrine had been applied in this context for the first
time in Flick and Others (Flick case), in US-GPO, TWC, iv (1997), p. 1215.

40l Kupreski¢ et al., No. IT-95-16-T, para. 620; also Kvocka et al., No. IT-98-30/1-T, para. 197.

462 Kupreskic et al., No. 1T-95-16-T, para. 617; concurring, Kordi¢ and Cerkez, No. 1T-95-14/2-T, para. 196.

463 Kupreskic et al., No. IT-95-16-T, para. 621; concurring, Kordi¢ and Cerkez, No. IT-95-14/2-T, para.
195.

464 Kupreskié et al., No. IT-95-16-T, para. 615 (e) (emphasis added).

465 Kupreskic et al., No. IT-95-16-T, para. 622; concurring, Kordi¢ and Cerkez, No. IT-95-14/2-T, para.
199; Kvocka et al., No. IT-98-30/1-T, para. 185; Krnojelac, No. IT-97-25-T, para. 434.

466 Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 198 (references omitted); concurring, Kvocka et al., No.
IT-98-30/1-T, para. 186.

467 Kyocka et al., IT-98-30/1-T, para. 190. See for further references and in particular on the destruction
of property (burning of houses) and the forcible transfer of persons Ambos and Wirth, CLF, 13 (2002), 77
ff,; on whether ‘ethnic cleansing’ is a form of persecution see Pégorier, Ethnic Cleansing (2013), pp. 124-9,
146 (answering the question in the affirmative in terms of the actus reus, but rejecting it in terms of the mens
rea: ‘ethnic cleansing does require discriminatory motive’, but not ‘a particular discriminatory intent’,
at 128).

468 Hebel and Robinson, ‘Crimes’, in Lee, The ICC (1999), p. 102.
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freedom’;*¢¢ ‘psychological abuses’, humiliation’, and ‘harassment’.¢” Given the pos-
sible extension and systematicity of the persecutory acts, the ensuing persecutory
conduct may in itself amount to a widespread or systematic attack within the meaning
of the context element of Article 7(1) ICC Statute.*68

The persecutory conduct must be directed against ‘any identifiable group or collect-
ivity’ (Article 7(1)(h) ICC Statute) ‘by reason of the identity” of this ‘group or collect-
ivity’ (Article 7(2)(g) ICC Statute). While there seems to be an inconsistency between
subparas. 1(h) and 2(g) of Article 7—targeting a group ‘by reason of’ its identity
requires more than just targeting the group as such—the Elements allow for both
possibilities in the alternative.4®® Thus, it suffices if the perpetrator targets a group or
collectivity defined by one of the characteristics mentioned in Article 7(1)(h) ICC
Statute (‘political, racial, national, ethnic, cultural, religious, gender’), for example a
group of women because of their gender.*”°

Taken together with the objective elements of persecution, a single, only sufficiently
serious human rights violation may amount to persecution if connected to any
international crime contained in the Statute (ICC) or outside of it (ad hoc tribunals).
Yet, neither the connection requirement, nor the ejusdem generis doctrine appear
as particularly serious restrictions of the actus reus of persecution. Thus, any such
restriction must follow from the mens rea requirement of the crime. While the
perpetrator must act, as in all other crimes against humanity, with knowledge with
regard to the context element*”! and with the general intent (Article 30 ICC Statute)
regarding the actus reus of persecution (excluding, as explained earlier, the connection
requirement, which is only a jurisdictional requirement), it is the special mental
element of a discriminatory intent*”? which serves as a significant restriction of the
crime. The requirement follows from the fact that the group or collectivity must be
targeted on particular grounds,*”? either limited to political, racial, or*’* religious
grounds (Article 5(h) ICTY and Article 3(h) ICTR Statutes) or, even, including any
other ground ‘impermissible under international law’ (Article 7(1)(h) ICC Statute).
Thus, the rationale of the discriminatory intent is to select particular victims on
particular (impermissible) grounds. In other words, if the perpetrator has chosen the
victim independent of the particular characteristics, he does not possess a discrimin-
atory intent. However, it does not matter if the perpetrator acts with a mixed intent,

469 Element 2 reads: ‘The perpetrator targeted such person or persons by reason of the identity of a
group or collectivity or targeted the group or collectivity as such’ (emphasis added).

470 ¢f. Ambos and Wirth, CLF, 13 (2002), 76-7.

471 cf. Element 6 of the Elements regarding Article 7(1)(h).

472 Tadié, No. IT-94-1-T, para. 700; Kupreski¢ et al., No. IT-95-16-T, para. 605; Kordi¢ and Cerkez, No.
IT-95-14/2-T, paras. 202, 217; Blaskié, No. IT-95-14-T, para. 235; Kvocka et al., No. IT-98-30/1-T, para.
185; Krnojelac, No. IT-97-25-T, para. 435; Tolimir, No. IT-05-88/2-T, paras. 849-50; Perisi¢, No. IT-04-81-
T, paras. 121-2; Gotovina et al., No. IT-06-90-T, para. 1803; Pordevi¢, No. IT-05-87/1-T, para. 1759.

473 cf. Element 3 of the Elements: ‘Such targeting was based on political, racial, national ... grounds...

7% The conjunctive ‘and’ in Article 3(h) ICTR Statute and Article 5(h) ICTY Statute must be read as ‘or’,
cf. Tadié, No. IT-94-1-T, para. 713. See also Roberts, LJIL, 15 (2002), 635; Roberts, ‘Striving for Definition’,
in Abthai and Boas, Dynamics (2006), pp. 284-5; Mettraux, Crimes (2005), p. 186.

475 Kordi¢ and Cerkez, No. 1T-95-14/2-T, para. 217; Roberts, LJIL 15 (2002), 636. For a broader
approach, see, apparently, Kvocka et al., No. IT-98-30/1-T, paras. 199-201, arguing that the discriminatory
intent may be inferred ‘from knowingly participating in a system or enterprise that discriminates on



108 Treatise on International Criminal Law

that is, if in addition to the discriminatory intent he possesses a further intent, for
example, the intent to steal. The discriminatory intent must be present in every single
individual perpetrator and with regard to the persecutory conduct, not just with regard
to a possibly discriminatory policy within the framework of the context element.*”>
Otherwise, the persecution’s distinguishing feature with regard to the other crimes
against humanity and its particular gravity would disappear.4”¢

The flip side to this restricting feature of the discriminatory intent is that, once it
exists, even ‘a single act may constitute persecution’.*”” While this is in line with the
analysis here as long as this single act amounts to a sufficiently grave human rights
violation, this objective threshold must not be lowered even further by allowing for ‘less
serious’ acts with the argument that the low seriousness will be compensated by the
aggravated discriminatory intent.4”®

(9) Enforced disappearance of persons (Article 7(1)(i) ICC Statute)

Article 7(2)(i) ICC Statute offers, for the first time, a definition of the crime of enforced
disappearance which complies with minimum standards of legal certainty. Accord-
ingly, the conduct is characterized by the ‘arrest, detention or abduction of persons by,
or with the authorisation, support or acquiescence of, a State or a political organisation
and the subsequent refusal to acknowledge that deprivation of freedom or to give
information on the fate or whereabouts of those persons, with the intention of
removing them from the protection of the law for a prolonged period of time’.

While the enforced disappearance of persons has, sadly, always been used by
totalitarian regimes to get rid of dissident or enemy forces,*”® the crime was practised
to a large extent in the Latin American dictatorships of the 1970s. It is for this reason
that the Inter-American Court of Human Rights (IACtHR) has, since the seminal

political, racial or religious grounds’ (concurring, apparently, Simié, No. IT-95-9-T, para. 51). In the view of
the present author, this is not correct. While a knowing participation may constitute (part of ) the evidence
necessary to prove discriminatory intent, it is not, as such, sufficient to prove this specific intent. It may be
possible, for example, that the perpetrator only participated in the enterprise to personally enrich himself
without having any particular feeling towards the attacked group (see also Simi¢, No. IT-95-9-T, para. 203
where the Chamber recognizes that a person could participate ‘for purely personal reasons’).

476 Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 217; Martié, No. IT-95-11-T, para. 115; Kupreski¢ et al.,
No. IT-95-16-T, para. 607; Perisi¢, No. IT-04-81-T, para. 121.

477 Kupreski et al., No. IT-95-16-T, para. 624; Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 199.

478 In this line, see, apparently, Blaskié, No. IT-95-14-T, para. 233: ‘The Trial Chamber finds. .. that the
crime of “persecution” encompasses.. .. also acts which appear less serious, such as those targeting property,
so long as the victimised persons were specially selected on grounds linked to their belonging to a particular
community’ (emphasis added).

479 See, for example, Hitler’s ‘Night and Fog Decree’ of 7 December 1941; English translation in TWC, xi
(1997), pp. 195-7; see also Robinson, AJIL, 93 (1999), 56; Filippini, ‘Materiales’, in Parenti etal., Los
crimenes contra la humanidad (2007), p. 105; Vermeulen, Enforced Disappearance (2012), pp. 2-3, 23-5.

480 Veldsquez Rodriguez v Honduras was—together with Godinez Cruz v Honduras—the first of two
cases in which the Court held a State party (Honduras) accountable for the forced disappearance of persons
(Judgments of 29 July 1988 and 20 January 1989, Series C, No. 4 and 5, available at <http://www.corteidh.or.
cr/casos.cfm> accessed 15 March 2013).

481 See from the earlier judgments in Neira-Alegria et al. v Peru, Judgment of 19 January 1995, Series C,
No. 20, para. 91; Caballero-Delgado and Santana v Colombia, Judgment of 8 December 1995, Series C, No.
22, para. 72; Castillo-Pdez v Peru, Judgment of 3 November 1997, Series C, No. 34, pp. 21-2 to the more
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Veldsquez Rodriguez case,*®® repeatedly held that this conduct violates the right to
personal liberty (Article 7 American Convention of Human Rights (ACHR)), the right
to humane treatment (Article 5 ACHR), and, possibly, the right to life (Article 4 ACHR);
further, it imposed a duty on the states parties to prosecute and punish this crime.*8! The
same view has been taken by the European Court of Human Rights (ECtHR) in respect
of the European Convention on Human Rights (ECHR).#82 In 1994, the practice was
classified, for the first time, as a crime against humanity in a regional convention, namely
the Inter-American Convention on Forced Disappearance of Persons.*8> Two years
earlier, the UN General Assembly (GA) adopted a ‘Declaration of the Protection of All
Persons from Enforced Disappearances™® which in 2006 turned into the respective
international Convention.*8> The ICC Statute’s definition of enforced disappearance is
based on the Preamble of the GA Declaration.*8¢

While the practice has turned into a true crime against humanity with its inclusion
in the ICC Statute, its concrete elements are far from clear. There is no ICL case law and
the human rights jurisprudence has not further developed the offence definition.8”
The respective Elements of Crimes structure the offence as follows:

1. The perpetrator:
(a) Arrested, detained or abducted one or more persons; or

recent ones in Radilla-Pacheco v Mexico, Judgment of 23 November 2009, Series C, No. 209, pp. 105-6;
Chitay Nech et al. v Guatemala, Judgment of 25 May 2010, Series C, No. 212, para. 309; Torres Millacura
etal. v Argentina, Judgment of 26 August 2011, Series C, No. 229, para. 213 and Gudiel Alvarez et al.
(‘Diario Militar’) v Guatemala, Judgment of 20 November 2012, Series C, No. 253, para. 391. Critical of the
Court’s approach, see Modolell G., ICLR, 10 (2010), 476-80.

482 Gee the various judgments of the ECtHR: Kurt v Turkey, Judgment of 25 May 1998; Cakici v
Turkey, Judgment of 8 July 1999; Timurtas v Turkey, Judgment 13 June 2000; Cicek v Turkey, Judgment
of 27 February 2001; Tas v Turkey, Judgment of 27 November 2001; see more recently Varnava and
Others v Turkey, Judgment of 18 September 2009; Aslakhanova and Others v Russia, Judgment of 18
December 2012; El-Masri v the Former Yugoslav Republic of Macedonia, Judgment of 13 December
2012. In this latter case on the practice of extraordinary renditions, the Court’s Grand Chamber found,
depending on the circumstances of each case, the following rights to be violated: Article 2 ECHR (right
to life), Article 3 ECHR (prohibition of torture), Article 5 ECHR (right to liberty and security), Article 8
ECHR (right to respect for family and private life) and Article 13 ECHR (right to an effective remedy).
It further considered that enforced disappearances constitute a crime against humanity. For a com-
mentary, see Ambos, StV, 33 (2013), 129; Ambos, ZIS, 8 (2013), 161. For a profound comparative
analysis of the jurisprudence of the IACtHR, the ECtHR, and the HRC, see Vermeulen, Enforced
Disappearance (2012), pp. 157-431.

483 Inter-American Convention on the Forced Disappearance of Persons, OEA/Ser P, AG/doc 3114/94
rev 1, available at <http://www.oas.org/juridico/english/treaties/a-60.html> accessed 15 March 2013.

34 Res. 47/133 of 18 December 1992, UN Doc. A/47/49 (1992).

485 International Convention for the Protection of All Persons from Enforced Disappearances, UN GA
Res. A/Res/61/177, 20 December 2006.

48 The respective part of the Preamble reads: ‘...enforced disappearances occur, in the sense that
persons are arrested, detained or abducted against their will or otherwise deprived of their liberty by officials
of different branches or levels of Government, or by organized groups or private individuals acting on
behalf of, or with the support, direct or indirect, consent or acquiescence of the Government, followed by a
refusal to disclose the fate or whereabouts of the persons concerned or a refusal to acknowledge the
deprivation of their liberty, which places such persons outside the protection of the law...’

487 cf. Ambos, Impunidad (1999), pp. 66 ff. (77 ff, 113 ff).
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(b) Refused to acknowledge the arrest, detention or abduction, or to give infor-
mation on the fate or whereabouts of such person or persons.

Za) Such arrest, detention or abduction was followed or accompanied by a refusal to
acknowledge that deprivation of freedom or to give information on the fate or
whereabouts of such person or persons; or

(b) Such refusal was preceded or accompanied by that deprivation of freedom.

3. The perpetrator was aware that:

(a) Such arrest, detention or abduction would be followed in the ordinary course
of events by a refusal to acknowledge that deprivation of freedom or to give
information on the fate or whereabouts of such person or persons; or

(b) Such refusal was preceded or accompanied by that deprivation of freedom.

4. Such arrest, detention or abduction was carried out by, or with the authorization,
support or acquiescence of, a State or a political organization.

5. Such refusal to acknowledge that deprivation of freedom or to give information on
the fate or whereabouts of such person or persons was carried out by, or with the
authorization or support of, such State or political organization.

6. The perpetrator intended to remove such person or persons from the protection of
the law for a prolonged period of time.*88

The offence has also been incorporated in the domestic law of several states, in
particular of Latin America.*8® Section 7(1) no. 7 of the German VStGB proposes the
following definition:

...with the intention of removing him or her from the protection of the law for a

prolonged period of time,

(a) by abducting that person on behalf of or with the approval of a State or a political
organisation, or by, otherwise severely depriving such person of his or her
physical liberty, followed by a failure immediately to give truthful information,
upon inquiry, on that person’s fate and whereabouts, or

(b) by refusing, on behalf of a State or of a political organisation or in contravention
of a legal duty, to give information immediately on the fate and whereabouts of
the person deprived of his or her physical liberty under the circumstances referred
to under letter (a) above, or by giving false information thereon.

While subparagraph (a) adopts the combination of deprivation of liberty and the
subsequent refusal to provide (truthful) information on the person’s whereabouts as
known from the ICC Statute—arrest etc. followed by refusal to acknowledge or give
information (Article 7(2)(i) ICC Statute; see also Elements 1 and 2 with respective lit.
(a) and (b))—subparagraph (b) further criminalizes the mere refusal of immediate

488 fn. and Elements 7 and 8 (referring to the context element) omitted.

489 Gee for an analysis of Latin-American countries Malarino, ‘Argentina’, pp. 3-37; Alflen da Silva,
‘Brasil’, pp. 39-52; Lopez D., ‘Colombia’, pp. 75-103; Guzman D., ‘Chile’, pp. 53-73; Meini, ‘Pert’,
pp. 105-31 and Galain P., ‘Uruguay’, pp. 133-75, in Ambos, Desaparicién forzada (2009).

490 cf. Motives, BR-Drucksache 29/02, at 48-9; available in English at <www.department-ambos.uni-
goettingen.de/index.php/Forschung/uebersetzungen.html> accessed 9 August 2013.

491 For a detailed comparative and international analysis, see the work of Grammer, Verschwindenlassen
(2005); see also Meseke, Verbrechen gegen die Menschlichkeit (2004), pp. 229-233, 290-1; Kuschnik,
Gesamttatbestand (2009), pp. 396-407.
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information or the giving of false information on the assumption that the perpetrator
acts in collusion with the State or organization responsible for the deprivation of liberty
(‘on behalf of”) or ‘in contravention of a legal duty’.#°° Insofar as the German law goes
beyond the ICC Statute (by criminalizing the mere refusal of information under certain
circumstances), yet in both instruments the actus reus of the offence consists, notwith-
standing the complex details,**! of two interrelated acts, that is deprivation of liberty
and omission of information.*®? Both acts need to be carried out ‘with the authoriza-
tion, support or acquiescence of, a State or a political organization’.#%3

The meaning of ‘political organization’ in this context is unclear. Given that one of
the legal interests protected by the crime of enforced disappearance is the effective
access to the administration of justice (or any effective legal remedy),*** the offence can
only refer to organizations that can grant such an access.**> Also, given that the
punishability of the omission (to inform) is premised on a duty to act**® (i.e. to inform
about the whereabouts of the victims of a deprivation of liberty), the offence can only
include organizations which have such a duty.**” What is clear is that ‘organization’ in
Article 7(2)(i) cannot be understood in the same way as organization in relation to a
policy within the meaning of Article 7(2)(a), that is, the term must, apparently, be
understood more narrowly.**® In fact, a state-like organization with territorial control
which detains a person, transfers that person to ‘its’ territory and thereby impedes that
person access to the administration of justice does not omit, but indeed commits, a
crime of deprivation of liberty with the subsequent impediment of an access to
justice.*®

492 1n the same vein, see Werle, Volkerstrafrecht (2012), mn. 986. Weigend, ‘Volkerstrafgesetzbuch’, in
Triffterer, GS Vogler (2004), p. 204, considers the equal treatment of these two acts as problematic,
especially as they are usually committed by different persons. See on this Kuschnik, Gesamttatbestand
(2009), pp. 401-2.

493 (f. Article 7(2)(i) and Elements 4 and 5.

494 f. Ambos and Béhm, ‘La desaparicion forzada’, in Ambos, Desaparicion forzada (2009), pp. 246-7.
This also follows from the IACtHR’s application of the effective remedy clause of Article 25 of the ACHR
(notes 480-8). See also Grammer, Verschwindenlassen (2005), pp. 101-2; Hall, ‘Article 7, in Triffterer,
Commentary (2008), mn. 128, 132. For the individual interests protected, see Modolell G., ICLR, 10 (2010),
480-3; Kalin and Kiinzli, Human Rights Protection (2009/2011), pp. 339-43.

495 Ambos and Béhm, ‘La desaparicion forzada’, in Ambos, Desaparicion forzada (2009), p. 247; Werle,
Volkerstrafrecht (2012), mn. 989; Grammer, Verschwindenlassen (2005), pp. 183-5 (state-like organizations
which have either taken over or dispossessed the official capacities); Kuschnik, Gesamttatbestand (2009),
p- 404 (differentiating with regard to the necessary involvement of the State: acquiescence suffices regarding
the deprivation of liberty but not regarding the refusal to provide information).

49 cf. Volume I of this treatise, pp. 183 ff.

47 In a similar vein, Grammer, Verschwindenlassen (2005), 184; Werle, Volkerstrafrecht (2012), mn.
989; also Modolell G., ICLR, 10 (2010), 486-7.

498 1n the same vein, see Werle, Volkerstrafrecht (2012), mn. 989; Modolell G., ICLR, 10 (2010), 486-7.

499 ¢f. Ambos and Bohm, ‘La desaparicion forzada’, in Ambos, Desaparicién forzada (2009), pp. 247-8.

500 See fn. 26 to the Elements (‘It is understood that under certain circumstances an arrest or detention
may have been lawful’). See also Grammer, Verschwindenlassen (2005), p. 188; Kuschnik, Gesamttatbestand
(2009), p. 403; Werle, Volkerstrafrecht (2012), mn. 987; for a different, but incorrect view, Modolell G.,
ICLR, 10 (2010), 483-4 (misreading the refusal alternative).

01 ‘Werle, Vélkerstrafrecht (2012), mn. 987-8.
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The deprivation of liberty need not necessarily be unlawful; rather, a lawful arrest
with a subsequent refusal of information may also fulfil the actus reus of the offence.>%°
A refusal to give information presupposes that an interested person, for example, a
family member has inquired or asked about the victim’s whereabouts in the first
place.>%! The ICC Elements clarify that the refusal can occur after the arrest etc. (lit.
(a) of Elements 1 and 2), prior to it (lit. (b) of Elements 1 and 2) or simultaneously with
it (lit. (a) and (b) of Element 2: ‘accompanied’).

While the elements of the offence are fulfilled with the refusal, the actual criminal
conduct, being of a continuous nature (‘Dauerdelikt’),>%? starts with the detention of
the individual and only terminates if (correct)®®® information about the victim’s
whereabouts has been provided or the person has been discovered (dead or alive) by
other means.>* Given this offence structure, it is possible for the criminal conduct to
begin before the entry into force of the Statute (in general or for a particular state) and
terminate after. Consequently, if one were to take the beginning of the criminal
conduct as the decisive moment for the determination of the Court’s jurisdiction, the
crime would have a retroactive effect, thereby infringing the rationale of Articles 11 and
24 ICC Statute.% It is for this reason that the states parties have inserted footnote 24
into the Elements, determining that enforced disappearance ‘falls under the jurisdic-
tion of the Court only if the [widespread or systematic] attack’ within the meaning of
Article 7(1) ‘occurs after the entry into force of the Statute’. This restricts the Court’s
jurisdiction too far, though, since it may even exclude individual acts of enforced
disappearance committed after the entry into force of the Statute but before the
collective attack.>0

Finally, the perpetrator must, apart from possessing the general intent (Article
30 ICC Statute) with regard to these two interrelated acts,’” act ‘with the intention

502 of TACtHR, Heliodore Portugal v Panama, Preliminary exceptions 12 August 2008, para. 14;
Ticona Estrada et al. v Bolivia, Merits 27 November 2008, paras. 28 ff.; see also Modolell G., ICLR, 10
(2010), 487; Ambos and Bohm, © La desaparicion forzada’, in Ambos, Desaparicién forzada (2009), at
pp. 235-6, 249-50.

03 Werle, Vélkerstrafrecht (2012), mn. 987 (conscious/intentional false information equal to refusal to
inform); see also sect. 7(1) no. 7 (b) last alternative VStGB (as quoted in main text).

504 Ambos and Bohm, ‘La desaparicién forzada’, in Ambos, Desaparicién forzada (2009), at p. 250.

05 The issue was still controversial in Rome (cf. Draft Report of the Drafting Committee to the
Committee of the Whole, Part 3, General Principles of Criminal Law, 14 July 1998, A/Conf 183/C.1./
L.65/Rev. 1, fn. 4 on Article 33 (non-retroactivity) which reads: “The question has been raised as regards a
conduct which started before the entry into force and continues after the entry into force.’). Yet, later, the
restrictive position of the drafters was expressed by footnote 24 of the Elements of Crimes providing that
the crime against humanity of enforced disappearance of persons falls under the jurisdiction of the court
only if the attack occurred after the entry into force of the Statute (cf. Riickert and Witschel, ‘Article 7(1)(i)’,
in Lee, The ICC (2001), p. 102; Olasolo, CLF, 18 (2007), 307 with fn. 22).

506 cf. Ambos and Béhm, ‘La desaparicién forzada’, in Ambos, Desaparicién forzada (2009), pp. 240-1,
250.

307 See Werle, Vilkerstrafrecht (2012), mn. 990.

508 Emphasis added; see also Element 6: ‘The perpetrator intended to remove such person or persons
from the protection of the law for a prolonged period of time’.

09 Ambos, Der Allgemeine Teil (2002/2004), p. 799; concurrring, Meseke, Verbrechen gegen die Mens-
chlichkeit (2004), p. 233; Robinson, ‘Crimes Against Humanity’, in Cryer etal., Introduction ICL (2010),
pp- 263-4; Kolb, ‘Droit international pénal’, in Kolb, Droit international pénal (2008), p. 111; Werle and
Burchards, ‘§ 7 VStGB’, in Joecks and Miebach, Miinchener Kommentar, vi/2 (2009), mn. 90; for a different
view, apparently, see Werle, Vilkerstrafrecht (2012), mn. 991.
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of removing’ the victim ‘from the protection of the law for a prolonged period of
time’ (Article 7(2)(i) ICC Statute).°%® This is a separate special intent element
requiring that the perpetrator wants, desires, or wishes the victim’s removal from
legal protection.>%°

(10) The crime of apartheid (Article 7(1)(j) ICC Statute)

Apartheid means ‘segregation’ in Afrikaans and stands for a system of racial segrega-
tion practised in South Africa since 1948 until the African National Congress’s (ANC’s)
election victory in 1994. The practice was declared a crime against humanity in a series
of international instruments, from the 1968 Non-Statutory Limitations Convention>!?
to the 1973 UN Apartheid Convention.>!! Its inclusion in the ICC Statute (Article 7(2)
(j)) was proposed by South Africa,>'? pursuant to similar proposals in the ILC Draft
Codes.>!? Still, the customary law character of the crime is controversial.>14

Article 7(2)(h) ICC Statute now defines the actus reus as ‘inhumane acts of a
character similar to those referred to in paragraph 1, committed in the context of an

510 Article 1(b) (‘and inhuman acts resulting from the policy of apartheid’) of the Convention on the
Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity.

511 Article 1(1) (‘The States Parties to the present Convention declare that apartheid is a crime against
humanity’) of the International Convention on the Suppression and Punishment of the Crime of Apartheid,
A/RES/3068(XXVIII), 28 UN GAOR Supp. (No. 30) at 75, UN Doc. A/9030 (1974).

512 ¢f von Hebel and Robinson, ‘Crimes’, in Lee, The ICC (1999), p. 102, fn. 75; on the negotiations, see
also Bultz, CLF, 24 (2013), 220-2.

513 Article 18(f) of the 1991 Draft Code lists ‘[i]nstitutionalized discrimination on racial, ethnic or
religious grounds involving the violation of fundamental human rights and freedoms and resulting in
seriously disadvantaging a part of the population’ as a crime against humanity. The respective commentary
explains that [i]t is in fact the crime of apartheid under a more general denomination’, YbILC, ii/2, 94
(1991). The 1996 Draft Code lists apartheid as an independent crime in its Article 20, YbILC, ii/2, 15 (1996);
it enumerates several acts which if ‘based on policies and practices of racial segregation and discrimination
committed for the purpose of establishing or maintaining domination by one racial group over any other
racial group and systematically oppressing it’ constitute the crime of apartheid: Article 20(2).

514 See for a discussion, Bultz, CLF, 24 (2013), 212-19 (arguing that the ambiguities and weaknesses of
the Apartheid Convention and its lack of application speak against the customary nature of the crime).

315 See also Elements 1, 2 and 4 of the Elements of Article 7(1)(j).

516 See for examples of apartheid-like acts and measures Article II UN Apartheid Convention:
‘(a) Denial... of the right to life and liberty of person: (i) By murder...; (ii) By the infliction... of serious
bodily or mental harm, by the infringement of their freedom or dignity, or by subjecting them to torture or to
cruel, inhuman or degrading treatment or punishment; (iii) By arbitrary arrest and illegal imprisonment...;
(b) Deliberate imposition. .. of living conditions calculated to cause...physical destruction in whole or in
part; (c) Any legislative measures and other measures calculated to prevent. .. participation in the political,
social, economic and cultural life of the country and the deliberate creation of conditions preventing the full
development of such a group or groups, in particular by denying...basic human rights and freedoms,
including the right to work, the right to form recognized trade unions, the right to education, the right to
leave and to return to their country, the right to a nationality, the right to freedom of movement and residence,
the right to freedom of opinion and expression, and the right to freedom of peaceful assembly and association;
(d) Any measures including legislative measures, designed to divide the population along racial lines by the
creation of separate reserves and ghettos.. ., the prohibition of mixed marriages among members of various
racial groups, the expropriation of landed property...; (e) Exploitation of the labour..., in particular...
forced labour; (f) Persecution of organizations and persons, by depriving them of fundamental rights and
freedoms, because they oppose apartheid.” But see for the differences with regard to the ICC Statute Hall,
‘Article 7, in Triftterer, Commentary (2008), mn. 116-22.

517 Also critical, Bultz, CLF, 24 (2013), 222 ff. (especially criticizing the concept of the ‘institutionalized
regime’ as ‘overbroad and inoperable’ [225] and proposing a restrictive interpretation linking it to a
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institutionalized regime of systematic oppression and domination by one racial group
over any other racial group or groups’.>!> Thus, the inhumane acts committed must
either correspond to those criminalized in Article 7(1)(a)-(i) and (k) or be ‘similar’ to
those acts.>'® Of course, there exists a problem of legal certainty which increases with
the recourse to the definition of inhumane acts outside the ICC Statute.®!” The
inhumane acts must occur within the framework of an institutionalized system of
racist oppression, that is, a system where the racial oppression and discrimination is
institutionalized in particular by a special legislation but also by a de facto policy.>!® In
subjective terms, the acts have to be committed ‘with the intention of maintaining’ the
racist regime.>!® Thus, as in the case of enforced disappearance and persecution,>?° a
specific purpose, apart from the general intent,>?! is required.>?

(11) Other inhumane acts (Article 7(1)(k) ICC Statute)

‘Other inhumane acts’ is the catch-all, residual, or default category of the underlying
acts of crimes against humanity.523 Yet, while the Statutes of the ad hoc tribunals only

‘recognizable state’ [229]). For reasons of greater certainty the German VStGB construes the crime of
apartheid as a qualification to the other individual acts contained in sect. 7(1) VStGB (corresponding to
Article 7(1) ICC Statute). Thus, the perpetrator of one of the underlying acts of crimes against humanity
receives an aggravated sentence if he commits these acts with the (additional) intention of maintaining an
institutionalized regime of systematic oppression and domination (cf. Motives, BR-Drs. 29/02, 51).

18 f. Bultz, CLF, 24 (2013), 223-4; Werle, Vélkerstrafrecht (2012), mn. 997.

19 See also Element 5 of the Elements (‘perpetrator intended to maintain such regime’).

520 On the ensuing problems of delimitation, see Bultz, CLF, 24 (2013), 225-8.

521 See in this regard Element 3 of the Elements requiring the perpetrator’s awareness ‘of the factual
circumstances that established the character of the act’.

522 See also Meseke, Verbrechen gegen die Menschlichkeit (2004), p. 265; Robinson, ‘Crimes Against
Humanity’, in Cryer et al,, Introduction ICL (2010), p. 265; Werle, Vélkerstrafrecht (2012), mn. 999; Bultz,
CLF, 24 (2013), 225, 229-30 (advocating an additional specific intent ‘to bring about discriminatory
consequences’).

523 In this sense it has been held that such a provision is important because ‘one would never be able to
catch up with the imagination of future torturers who wished to satisty their bestial instincts; and the more
specific and complete a list tries to be, the more restrictive it becomes’ (Pictet et al., Commentary on the
Geneva Conventions of 12 August 1949, i (2006), Article 3, p. 54); or, as an ICTY TC put it, an exhaustive
enumeration of the individual criminal acts ‘would merely create opportunities for evasion of the letter of
the prohibition’ (Kupreski¢ et al., No. IT-95-16-T, para. 563).

524 cf. Kupreskié et al., No. IT-95-16-T, para. 563 (‘There is a concern that this category lacks precision
and is too general to provide a safe yardstick for the work of the Tribunal and hence, that it is contrary to the
principle of the “specificity” of criminal law. It is thus imperative to establish what is included within this
category’); but see the quote of the same decision in the previous note. See also Blagojevi¢ and Joki¢, No.
IT-02-60-T, para. 625 (‘the principle of legality requires...great caution in finding that an alleged act...
forms part of this crime’); Stakié, No. IT-97-24-T, paras. 719-24 (‘might violate the fundamental criminal
law principle nullum crimen sine lege certa’, para. 719); Kordi¢ and Cerkez, No. IT-95-14/2-A, para. 117
(‘the potentially broad range of the crime of inhumane acts may raise concerns as to a possible violation of
the nullum crimen principle’); but see also Staki¢, No. IT-97-24-A, para. 315 (‘the notion of “other
inhumane acts” contained in Article 5(i) of the Statute cannot be regarded as a violation of the principle
of nullum crimen sine lege as it forms part of customary international law’, footnote omitted) and Muvunyi,
No. ICTR-2000-55A-T, para. 527 (‘The ICTY Appeals Chamber recently noted that the crime of “other
inhumane acts” cannot in itself violate the principle of nullum crimen sine lege certa as it proscribes conduct
which is forbidden under customary international law’, referring to the Staki¢ Appeals Judgment, footnote
omitted).

%% cf. Katanga and Ngudjolo Chui, No. ICC-01/04-01/07-717, para. 450 (distinguishing the ICC Statute,
containing ‘certain limitations’, from the Statutes of the ad hoc tribunals).



Crimes against Humanity 115

refer in a very unspecific way to ‘other inhumane acts’ (Article 5(i) ICTY and Article 3
(i) ICTR Statutes) and indeed the ensuing problem of legal certainty has been acknow-
ledged in the case law,>2* the Rome Statute defines these acts in a more precise way.>2>
According to Article 7(1)(k) ICC Statute, other inhumane acts are ‘acts of a similar
character intentionally causing great suffering, or serious injury to body or to mental or
physical health’. Thus, the perpetrator must inflict ‘great suffering, or serious injury to
body or to mental or physical health’ to the victims>2¢ and the respective act must be ‘of
a character similar to any other act’ referred to in Article 7(1) ICC Statute.>?” ‘Char-
acter’ refers to the ‘nature and gravity of the act’.>2® Thus, it is clear that this wording is
intended to restrict the provision by linking it to the specific underlying acts of crimes
against humanity listed in para. 1, using the criterion of similar nature and gravity.>*°
This is nothing else than the ejusdem generis doctrine already employed with regard to
persecution, and understood in this context as requiring violations at least as similarly
grave as the other inhumane criminal acts.>3°

The hard question is how far the similarity approach goes, in particular whether it
would also allow for the inclusion of (basic) human rights violations in the category of
‘other inhumane acts’. This seems to be difficult to reconcile with Article 7(1)(k) ICC
Statute requiring ‘great suffering’ and ‘serious injury’.>3! Also, the jurisprudence of the
ad hoc tribunals, albeit focusing on the individual circumstances of each case,>?
developed similar restrictive criteria in order to determine whether an act was ‘inhu-
mane’ in the sense of the respective statute: ‘(i) the occurrence of an act or omission of
similar seriousness to the other enumerated acts under the Article; (ii) the act or
omission caused serious mental or physical suffering or injury or constituted a serious
attack of human dignity’.>3* Accordingly, in some cases the ad hoc tribunals have
found acts to fall under this residual clause that now constitute independent alterna-
tives of Article 7(1).>>* What is more, the lack of statutory precision sometimes led the

526 cf. Element 1 of the Elements. 527 cf. Element 2 of the Elements.

528 cf. fn. 29 and 30 to Element 2 of the Elements.

2 of. Muthaura et al., No. ICC-01/09-02/11-382-Red, para. 269 (‘this residual category of crimes
against humanity must be interpreted conservatively and must not be used to expand uncritically the
scope of crimes against humanity’).

30 Tadi¢, No. IT-94-1-T, para. 729; Kupreskic et al., No. IT-95-16-T, para. 566; Musema, No. ICTR-96-
13-T, para. 232; Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 269; Bagilishema, No. ICTR-95-1A-T, para. 92;
Kvocka et al., No. IT-98-30/1-T, para. 206; Vasiljevi¢, No. IT-98-32-A, para. 165; Popovi¢ et al, No. IT-05-
88-T, para. 888; Prosecutor v Bagosora et al., No. ICTR-98-41-T. Trial Chamber Judgment, para. 2218 (18
December 2008). See also Kuschnik, Gesamttatbestand (2009), pp. 450-1; Bassiouni, Crimes Against
Humanity (2011), p. 406.

>3 Emphasis added.

532 Kordi¢ and Cerkez, No. IT-95-14/2-A, para. 117; Muvunyi, No. ICTR-2000-55A-T, para. 527;
Popovi¢ et al., No. IT-05-88-T, para. 889.

33 Prosecutor v Vasiljevi¢, No. IT-98-32-T, Trial Chamber Judgment, para. 234 (29 November 2002);
confirmed by Vasiljevic, IT-98-32-A, para. 165. Similar Gali¢, No. IT-98-29-T, para. 152; Blagojevi¢ and
Joki¢, No. IT-02-60-T, para. 626; Kordic¢ and Cerkez, No. IT-95-14/2-A, para. 117; Luki¢ and Lukié, No. IT-
98-32/1-T, para. 960; Prosecutor v Kamuhanda, No. ICTR-95-54A-T, Trial Chamber Judgment, para. 718
(22 January 2004); Bagosora et al., No. ICTR-98-41-T, para. 2218.

534 See only Stakié, IT-97-24-A, para. 317 (forcible transfer of civilians); Kamuhanda, No. ICTR-95-
54A-T, para. 710 (sexual violence).

35 Kupreskic et al., No. IT-95-16-T, para. 566.

36 Akayesu, No. ICTR-96-4-T, para. 697 (but taking note of Article 7 ICC Statute in para. 577).

%37 Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 270.
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tribunals to take a broader approach, declaring that, inter alia, inhuman or degrading
treatment,>3> ‘forced undressing’,>3¢ and ‘beatings and other acts of violence>3” can
constitute ‘other inhumane acts’. In any case, given that the rationale of crimes against
humanity consists of protecting against the most serious human rights violations, the
concept of ‘inhumane acts’ should be understood in the same restrictive sense as denial
of a fair trial or infringements on property, excluding basic human rights violations. In
line with this, the Katanga PTC convincingly understood inhumane acts, invoking the
nullum crimen principle and the similarity rule, as ‘serious violations of international
customary law and the basic rights pertaining to human beings...’.>38

In subjective terms, Article 7(1)(k) ICC Statute penalizes only acts ‘intentionally
causing great suffering, or serious injury’ and the Elements of Crimes demand that
‘[t]he perpetrator was aware of the factual circumstances that established the character
of the act’.>® The Katanga and Chui PTC apparently holds the view that only the
awareness requirement amounts to an additional subjective qualifier, while the term
‘intentional’ in Article 7(1)(k) does not entail a standard different from Article 30 ICC
Statute.>*® In any case, by requiring the perpetrator to intend the great suffering or
serious injury, Article 7(1)(k) goes beyond the 1996 ILC Draft Code, which did not
include such a subjective threshold in its Article 18(k).>*! In contrast, the jurisprudence

338 Katanga and Ngudjolo Chui, No. ICC-01/04-01/07-717, para. 448. It therefore goes too far if
Scheinert, ICLR, 13 (2013), 656 ff. argues that the refusal to accept life-saving humanitarian aid (for
example, HIV/AIDS drugs by the South African Mbeki government) amounts to inhumane acts ‘notwith-
standing the fact that they [Mbeki and other responsible politicians] played no role in creating the
conditions in which the rights were violated’ (at 659). This does not only stretch the interpretation of
crimes against humanity and inhumane acts too far but also flies in the face of basic rules of imputation
which require a legal duty to act and a guarantor status for omission liability (cf. Volume I of this treatise,
pp. 180 ft.).

539 Element 3 of the the Elements of Article 7(1)(k).

40 Katanga and Ngudjolo Chui, No. ICC-01/04-01/07-717, para. 455 (unfortunately, the PTC did not
elaborate further on this, but only made a cursory statement: “This offence encompasses, first and foremost,
cases of dolus directus of the first and second degree.’, Katanga and Ngudjolo Chui, No. ICC-01/04-01/07-
717, para. 455). Concurring, Werle, Volkerstrafrecht (2012), mn. 1003; Meseke, Verbrechen gegen die
Menschlichkeit (2004), p. 237.

41 Article 18(k) with commentary 17 of the Draft Code of 1996, YbILC, ii/2, 15 (1996). See on this Boot
revised by Hall, ‘Article 7, in Triffterer, Commentary (2008), mn. 82-3.

542 Blaskié, No. IT-95-14-T, para. 243; Kordi¢ and Cerkez, No. IT-95-14/2-T, para. 271; Kordi¢ and
Cerkez, No. IT-95-14/2-A, para. 117; Bagosora et al., No. ICTR-98-41-T, para. 2218; Muvunyi, No. ICTR-
2000-55A-T. para. 529 (but broader with regard to third parties); Bagilishema, No. ICTR-95-1A-T, para. 92.

43 Krnojelac, No. IT-97-25-T, para. 132; Blagojevi¢ and Jokié, No. IT-02-60-T, para. 628; Gali¢, No. IT-
98-29-T, para. 154; Prosecutor v Milosevié, No. 1T-98-29/1-T, Trial Chamber Judgment, para. 935 (12
December 2007); Marti¢, No. IT-95-11-T, para. 85; Luki¢ and Luki¢, No. IT-98-32/1-T, para. 962. With
regard to the suffering of a third party witnessing the act, see Kayishema and Ruzindana, No. ICTR-95-1-T,
para. 153.

544 .
of thé ST hac el dont A 8% 0%e uniform in this regard. On the one hand, it
is required that the perpetrator caused the suffering intentionally,>*? on the other, it is
considered sufficient that he knew that his conduct was ‘likely to cause’ such conse-
quences.>® Even though the latter approach seems to prevail,>** it cannot be trans-

ferred to Article 7(1)(k) ICC Statute since it explicitly provides for intentional conduct.



Chapter III

War Crimes

*The full chapter bibliography can be downloaded from http://ukcatalogue.oup.com
/product/9780199665600.do.

A. General Observations
(1) Concept and protected legal interests

The concept of ‘war crime’ may be understood in both a broad and a narrow sense. In a
broad sense, it encompasses all criminal acts committed in a ‘war’ or an armed conflict,
notwithstanding their character as war crimes in a narrow sense (i.e., IHL violations
converted into ‘war crimes’)! or other international crimes, in particular crimes against
humanity.? In this chapter we deal with war crimes stricto sensu, specifically the ones
codified in Article 8 ICC Statute. We can speak in this regard of the ICL of armed conflict
encompassing the ‘ICL of war’ (‘droit pénal international de la guerre’, ‘derecho penal
internacional de la guerra’, ‘Kriegsvolkerstrafrecht’) and the ICL of civil war’ (‘droit
pénal international de la guerre civile’, ‘derecho penal internacional de la guerra civil,
‘Biirgerkriegsvilkerstrafrecht’).? It is clear from this terminological dichotomy that ‘war
crimes’, in line with the assimilation thesis already explained in Volume I of this treatise,*
are no longer limited to international armed conflicts (between states) but can be
committed in internal (non-international) conflicts as well. Thus, contrary to Article 8
ICC Statute, the correct term would be ‘crimes of armed conflict’ (‘crimes de conflit armé’).

Crimes of armed conflict belong—as punishable violations of IHL—to the ‘ius
in bello’ and thus, must be distinguished from punishable acts based on violations
of the ‘ius ad bellum’, that is, the right to wage a war against another state.> Criminal

L of Werle, Vilkerstrafrecht (2012), mn. 1021; Werle, Principles (2009), mn. 929 with further references,
especially to US Army Military Manual, § 499, FM 27-10; Kreicker, ‘Volkerstrafrecht im Lindervergleich’,
in Eser, Sieber, and Kreicker, Nationale Strafverfolgung, vii (2006), pp. 110 ff; as for the development of
concepts of war crime, see Cullen, ‘War Crime’, in Schabas and Bernaz, Routledge Handbook ICL (2011),
pp. 139 ff; see for several IHL rules emanating from ‘Islamic International Law’ (e.g. on non-combatants,
prohibited weapons, protection of property), Badar, ICLR, 13 (2013), 602 ff.

2 In this sense see, for example, the ICTY’s reference to ‘Serious Violations of International Humani-
tarian Law’ in its official name, although its Statute also includes genocide and crimes against humanity. On
this broader understanding, see also Ambos, ‘Bestrafung’, in Haase, Miiller, and Schneider, Humanitdires
Vilkerrecht (2001), p. 347.

3 See for the terminology, Werle, Vilkerstrafrecht (2012), mn. 1021; Werle, Principles (2009), mn. 929;
see also Abi-Saab and Abi-Saab, ‘Les crimes de guerre’, in Ascensio, Decaux, and Pellet, Droit international
pénal (2000), p. 278; Cassese et al., ICL (2013), pp. 65-7; Satzger, International Criminal Law (2012), § 14
mn. 53; Nerlich, ‘War Crimes (International Armed Conflicts)’, in Cassese, Companion (2009), p. 566.

4 Volume I of this treatise, p. 13.

> cf. Kolb, ‘Droit international pénal’, in Kolb, Droit international pénal (2008), p. 124; Olasolo,
Unlawful Attacks (2008), p. 1; Greenwood, ‘Scope of Application of Humanitarian Law’, in Fleck, Hand-
book IHL (2008), mn. 101, 103; Schmitt, Tallinn Manual Cyber Warfare (2013), p. 77; for an instructive


http://ukcatalogue.oup.com/product/9780199665600.do
http://ukcatalogue.oup.com/product/9780199665600.do

118 Treatise on International Criminal Law

responsibility in the latter case is now encompassed by the recently codified crime of
aggression (Article 8bis ICC Statute).® As a consequence of this distinction, the punish-
ability of armed conflict related conduct cannot be derived solely from the fact that it
happened in the context of a (criminal) war of aggression (in violation of ius ad
bellum); instead, what is required is an autonomous violation of the ius in bello that
amounts to a crime of armed conflict. On the other hand, a justified (‘just’) war does
not exempt the states concerned from their ius in bello obligations.” Indeed, in armed
conflict the ‘equality of belligerents’ principle (also called the ‘symmetry’ or ‘duality’
principle) applies, that is, the rules of IHL are equally applied to all parties to an
(international) armed conflict irrespective of who first violated the ius in bello.?

The legal interests protected by the crimes of armed conflict are, as argued in
Volume I of this treatise,® global peace and security'? as well as the legal interests of the
persons who find themselves in the midst of the conflict, in particular life, liberty, and
property.!! However, the ICL of armed conflict protects, in line with the primary norms of
THL and their protective purpose, only the legal interests of the other (adversary) party
and, therefore, only exceptionally criminalizes conduct against one’s own party.!?

(2) Structure of Article 8 ICC Statute

According to Article 8(1), the ICC has jurisdiction over war crimes ‘in particular’ when
committed as part of a plan or policy or as part of a large-scale commission. This is the

historical account of the debate, see Weiler and Deshman, EJIL, 24 (2013), 25 ff. (distinguishing between the
mainstream legal ‘separationist’ and the rather moral-philosophical ‘conflationist’ view). The distinction
has been reinforced by ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion of 8 July
1996, ICJ Reports 226, para. 34, 36, 37 ff. vs. 51 ff. (distinguishing between the law on the use of force, i.e.,
the ius ad bellum, and the law of armed conflict, i.e., the ius in bello); thereto, Weiler and Deshman, EJIL, 24
(2013), 45-9.

6 Ambos, ‘Vorb. §§ 8 ff. VStGB’, in Joecks and Miebach, Miinchener Kommentar, viii (2013), mn. 1. The
crime of aggression is analysed in more detail in Chapter IV.

7 cf. Robinson, ‘War Crimes’, in Cryer etal.,, Introduction ICL (2010), pp. 269-70; Olasolo, Unlawful
Attacks (2008), p. 42; Gasser and Melzer, Humanitdres Volkerrecht (2012), p. 25; see also Robert, IRRC, 90
(2008), 931 ft.

8 The symmetry or equality approach has, however, recently come under attack by Mandel, LJIL, 24
(2011), 627 ff. (arguing that the radical separation of ius ad bellum and ius in bello is unconvincing in light
of the Nuremberg and other ICL precedents, and also since it favours impunity for ius ad bellum violations,
at 627-9, 649-50; for the current debate on separation versus conflation see Weiler and Deshman, EJIL, 24
(2013), 49 ff.). While the symmetry thesis may indeed be questionable from a moral perspective (see for a
discussion also Dill, LJIL, 26 (2013), 262 ff.; Shue, LJIL, 26 (2013), 278-9), it is firmly embedded in IHL (cf.
Koutroulis, LJIL, 26 (2013), 449, 451 ff. contra Mandel) and also convincing for policy reasons (468 ff.). The
conflationist view is predicated on the empirically mistaken assumption that there is consensus on what a
legitimate or just war is. Given the reciprocity of IHL rules, it further runs the risk that ultimately no party
to the conflict plays by the rules since both are convinced that they fight a just war and therefore can relax or
even fully ignore the rules (in a similar vein, see Walzer, EJIL, 24 (2013), 439, 442).

° Volume I of this treatise, p. 66.

10 ¢f also Werle, Volkerstrafrecht (2012), mn. 1066; Werle, Principles (2009), mn. 974; Satzger, Inter-
national Criminal Law (2012), § 14 mn. 53; Kolb, ‘Droit international pénal’, in Kolb, Droit international
pénal (2008), p. 122; Bock, Opfer (2010), p. 116; for a different opinion, see Kreicker, ‘Volkerstrafrecht im
Landervergleich’, in Eser, Sieber, and Kreicker, Nationale Strafverfolgung, vii (2006), p. 119.

! Triffterer, Dogmatische Untersuchungen (1966), p. 200; Werle, Vélkerstrafrecht (2012), mn. 1065;
Werle, Principles (2009), mn. 973; Gless, Internationales Strafrecht (2011), mn. 833; Bock, Opfer (2010),
pp. 115-16.

12 ¢f Werle, Vilkerstrafrecht (2012), mn. 1248 with n. 556, who cites the prohibition on the use of child
soldiers as an exception.
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result of a compromise resulting from the negotiations in the Preparatory Committee,
which floated between a restriction of the Court’s jurisdiction to systematic or large-
scale war crimes (employing the qualifier ‘only’) and no restriction at all.!*> The term
finally adopted (‘in particular’) makes clear that single or isolated war crimes are not
completely excluded. In fact, the wording grants the Prosecutor and the Judges
discretion regarding the exercise of jurisdiction over single or isolated war crimes!4
and serves as an important practical guideline regarding the Office of the Prosecutor
(OTP) prosecution strategy.!> Critics of this wording!® often overlook its nature as a
mere jurisdictional limitation leaving the substance of war crimes in Article 8 and in
customary international law untouched.!”

Although Article 8 of the ICC Statute explicitly recognizes the existence of ‘war
crimes’ in non-international armed conflicts and insofar improves the (penal) protec-
tion in this type of conflict,'® it does not fully ‘assimilate’ the crimes committed in
international conflict to the ones committed in non-international armed conflict'® by
creating one category of ‘crimes of armed conflict’, as already mentioned.?° On the
contrary, Article 8 ICC Statute maintains the traditional two-box approach,?! dividing
‘international” and ‘non-international crimes’ into four subparagraphs: grave breaches

13 Fora good summary of the discussion, see von Hebel and Robinson, ‘Crimes within the Jurisdiction of
the Court’, in Lee, The ICC (1999), p. 107.

14 McCormack and Robertson, MelbourneJIL, 23 (1999), 662; Cottier, ‘Article 8, in Triffterer, Com-
mentary (2008), mn. 9.

15 Schabas, ICC Commentary (2010), p. 200; Cottier, ‘Article 8, in Triffterer, Commentary (2008), mn. 9;
Bothe, ‘War Crimes’, in Cassese etal., Rome Statute, i (2002), p. 380; Prosecutor v Jean-Pierre Bemba
Gombo, No. ICC-01/05-01/08-424, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on
the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, para. 211 (15 June 2009); OTP response
to communications received concerning Iraq (9 February 2006) (‘For war crimes, a specific gravity
threshold is set down in Article 8(1), which states that “the Court shall have jurisdiction in respect of
war crimes in particular when committed as part of a plan or policy or as part of a large-scale commission of
such crimes”. This threshold is not an element of the crime, and the words “in particular” suggest that this is
not a strict requirement. It does, however, provide Statute guidance that the Court is intended to focus on
situations meeting these requirements’), <http://www.iccnow.org/documents/OTP_letter_to_senders_re_
Iraq_9_February_2006.pdf> accessed 26 June 2012. See generally on the prosecution strategy, Ambos and
Stegmiller, Crime Law Soc Change, 58 (2012), 391-413.

16 f Sunga, EJCCLC], 6 (1998), 392; Fenrick, ‘Article 8, in Triffterer, Commentary (1999), mn. 4;
Fischer, ‘Jurisdiction’, in Epping etal., Briicken (2000), p. 85; Robinson, ‘War Crimes’, in Cryer etal,
Introduction ICL (2010), p. 267; in favour of stressing the collective dimension of war crimes, Fletcher,
Grammar (2007), p. 335. Generally against such a requirement for war crimes, cf. Prosecutor v Tadic,
No. IT-94-1-T, Opinion and Judgment, para. 573 (7 May 1997); Prosecutor v Delali¢ et al., No. IT-96-
21-T, Trial Chamber Judgment, para. 195 (16 November 1998); concurring, Prosecutor v Blaskic, No.
IT-95-14-T, Trial Chamber Judgment, para. 70 (3 March 2000); Prosecutor v Milutinovi¢ et al., No. IT-05-87-T,
Trial Chamber Judgment, para. 128 (26 February 2009).

17 ¢f. Cottier, ‘Article 8, in Triffterer, Commentary (2008), mn. 9; Bothe, ‘War Crimes’, in Cassese et al.,
Rome Statute, i (2002), pp. 379 ff.; Konig, Legitimation (2003), p. 273; Werle and Jessberger, JICJ, 3 (2005),
50-1; Werle, Vilkerstrafrecht (2012), mn. 464; Werle, Principles (2009), mn. 435; Moneta, ‘Gli elementi
costitutivi dei crimini internazionali’, in Cassese et al., Problemi attuali (2005), pp. 288-9; Borsari, Diritto
punitive (2007), p. 50; Kirsch, “Zweierlei Unrecht’, in Michalke et al., FS Hamm (2008), p. 286; Olasolo,
Unlawful Attacks (2008), pp. 250 ff.

18 Zimmermann and Geif}, § 8 VStGB’, in Joecks and Miebach, Miinchener Kommentar, viii (2013),
mn. 51.

9 Critically, Bassiouni, TransnatILCP, 8 (1998), 232-3; Zimmermann, ‘Article 8, in Triffterer,
Commentary (2008), mn. 235.

2% Note 4 and main text.

2! See, for example, Sager, Voraussetzungen der Strafbarkeit (2011), pp. 36-7, 58-9.
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of the Geneva Conventions (GCs) and other serious violations of the law and customs
of war (para. 2(a), (b)) versus serious violations of Common Article 3 GCs and other
serious violations of the laws and customs of non-international conflict (para. 2(c), (e)).
Moreover, Article 8 does not provide—as the Statutes of the ad hoc tribunals do—for
an opening formula (‘such violations shall include, but not be limited to...")?? but,
rather, presents a closed and exhaustive list of the individual crimes.?> While this
technique of codification may be welcomed in light of the principle of legality (nullum
crimen sine lege certa),* it has the disadvantage of being static and thereby precluding
judicial interpretation beyond legem to fill alleged lacunae in the codification of war
crimes, especially with regard to the ones committed in non-international conflict. As a
consequence, any alleged shortcoming of Article 8 ICC Statute compared to customary
international law?> may only be remedied by amendments to the ICC treaty according
to Articles 121-123 of the Statute, that is, a two-thirds majority is required (Article
121(3)). Indeed, the first review conference, held in Kampala from 31 May to 10 June
2010,26 extended Article 8(2)(b)(xvii)-(xix) ICC Statute to non-international armed
conflicts, attaching to Article 8(2)(e) the new subparagraphs (xiii)-(xv).?”

While the rather cautious approach of Article 8 ICC Statute may be justified, from a
legal perspective, by a similarly cautious interpretation of the Tadi¢ precedent,?® States
Parties may go further when implementing war crimes in their domestic penal laws and
opt for a category of crimes of armed conflict. This is perfectly in line with the ICC
Statute since, according to its Article 10, ‘nothing... shall be interpreted as limiting or
prejudicing in any way existing or developing rules of international law for purposes
other than this Statute’. In other words, States Parties are not prevented from incrim-
inating certain acts committed during non-international armed conflicts as ‘war
crimes’, as long as this is in line with the existing customary international law.?*

A good example for such a broader approach is the German VStGB3° whose ss. 8-12
essentially abolish the separation of crimes of international and non-international

22 cf. Article 3 ICTYS and Article 4 ICTRS.

23 See also Condorelli, ‘War Crimes’, in Politi and Nesi, Rome Statute (2002), pp- 107, 112.

24 Similarly, Schabas, HRL], 20 (1999), 163. On this principle generally, see Volume I of this treatise,
pp- 88 ft.

25 Fischer, ‘Jurisdiction’, in Epping et al., Briicken (2000), pp. 77, 86 ff; see also Sunga, EJCCLC], 6
(1998), 395; Askin, CLF, 10 (1999), 57; Condorelli, ‘War Crimes’, in Politi and Nesi, Rome Statute (2002),
pp. 111 ft.

26 cf. Volume I of this treatise, pp. 34-5.

27 Resolution RC/Res. 5, Amendments to Article 8 of the Rome Statute (16 June 2010).

28 f. Kref3, IsYbHR, 30 (2000), 103, 132, questioning the trend towards a complete elimination of the
dichotomy between crimes committed in international and non-international armed conflicts and invoking
Prosecutor v Tadi¢, No. IT-94-1-AR72, Appeals Chamber Decision on the Defence Motion for Interlocu-
tory Appeal on Jurisdiction, para. 126 (2 October 1995), where it was stated that ‘[t]he emergence of the
aforementioned general rules on internal armed conflicts does not imply that internal strife is regulated by
general international law in all its aspects’. The AC continued: “Two particular limitations may be noted: (i)
only a number of rules and principles governing international armed conflicts have gradually been extended
to apply to internal conflicts; and (ii) this extension has not taken place in the form of a full and mechanical
transplant of those rules to internal conflicts; rather the general essence of those rules, and not the detailed
regulation they may contain, has become applicable to internal conflicts.’

%% cf. Momtaz, YbIHL, 2 (1999), 188; Boot, Nullum Crimen (2002), mn. 594.

0 For an English translation see <www.department-ambos.uni-goettingen.de/index.php/Forschung/
uebersetzungen.html> accessed 21 May 2013.
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armed conflict and propose an overlapping category of crimes of armed conflict.’! In
opting for this solution the VStGB takes into account the current status of customary
international law, relying in particular on relevant statements by states in international
organizations or as expressed in military manuals. The relevant provisions (s. 8-12
VStGB) distinguish offences according to the legal interests or objects protected:
war crimes against persons (s. 8),32 against property and other rights (s. 9), against
humanitarian operations and emblems (s. 10), employing prohibited methods of
warfare (s. 11), or means of warfare (s. 12). This approach entails a system which is
guided by the scope and ambit of protection of the respective offences, reflecting the
distinction between the protection of persons and property on the one side (Geneva
Law) and the limitation of the use of certain methods and means of warfare (Hague
Law) on the other.?3 The twofold protective purpose of the provisions results from the
fact that the respective legal interests are sometimes protected by different provisions.
Thus, for example, s. 8 VStGB protects life and bodily integrity, which are at the same
time protected by the prohibition against using human shields as an unlawful method
of conduct of hostilities in s. 11(1)(4) and the prohibition of employment of certain
projectiles in s. 12(1)(3) VStGB. The right to property is protected, on the one hand, by
the prohibition of pillage contained in s. 9(1) and, on the other, by the prohibition
against attacking civilian objects in s. 11(1)(2) VStGB.3*

While the offences contained in ss. 8-12 are, in principle, applicable independently
of the type of armed conflict (international or non-international), the traditional
distinction has been retained where the state of customary law does not allow for the
same treatment. Whereas ss. 10 and 12 treat international and non-international
armed conflicts equally, ss. 8, 9, and 11 take a differentiated approach. Thus, for
example, s. 8, paras. (1) and (2), deal with war crimes against persons in connection
with both an international and non-international armed conflict, while para. (3) only
criminalizes acts committed in an international armed conflict.

Other jurisdictions take other approaches. In Italy, there is generally no differenti-
ation between international and non-international armed conflict. According to Article
165 Codice Penale Militare di Guerre (Military Penal Code of War), all rules of the
fourth chapter of the code, regulating breaches of the laws and customs of war, are

31 ¢f the official motives of the legislator reprinted in Liider, Materialien (2002), p. 50 (draft bill
according to Federal Republic print 29/02); for an English translation see <http://www.department-
ambos.uni-goettingen.de/index.php/Forschung/uebersetzungen.html>. For a detailed analysis of this Ger-
man solution see Darge, Kriegsverbrechen (2010), pp. 241 ff; see also Werle, Vélkerstrafrecht (2012), mn.
1412-13; Sager, Voraussetzungen der Strafbarkeit (2011), pp. 186 ff.

32 Subpara. (6), no. 1 of s. 8 defines persons to be protected under THL in an international armed conflict
as ‘persons protected for the purposes of the Geneva Conventions and of the Protocol Additional to the
Geneva Conventions (Protocol I) ... namely the wounded, the sick, the shipwrecked, prisoners of war and
civilians’.

33 f. Preamble, in Lider, Materialien (2002), p- 40; see also Kref3, Nutzen (2000), pp. 21-2; Werle, JZ, 56
(2001), 885, 893; Werle, Vilkerstrafrecht (2012), mn. 1130-1; Gropengiefler, ‘Die volkerstrafrechtlichen
Verbrechen’, in Eser and Kreicker, Nationale Strafverfolgung volkerrechtlicher Verbrechen, i (2003),
pp. 151 ff; Ambos, “Vorb. §§8 ff. VStGB’, in Joecks and Miebach, Miinchener Kommentar, viii (2013),
mn. 17-18; Kolb, ‘Droit international pénal’, in Kolb, Droit International Pénal (2008), pp. 140 ff.; Olasolo,
Unlawful Attacks (2008), p. 57; Darge, Kriegsverbrechen (2010), pp. 325 ft., 355 ff.

34 Ambos, ‘Vorb. §§8 ff. VStGB’, in Joecks and Miebach, Miinchener Kommentar, viii (2013), mn. 19.
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applicable in all types of armed conflict.3> In France, certain war crimes were originally
considered special crimes against humanity (Article 212-2 Code Pénal), that is, crimes
against resistance fighters in times of war. It was unclear whether this rule applied only
to an international or also to a non-international armed conflict.3® In 2010, a new
chapter (Livre IVbis) concerning war crimes was incorporated into the Code Pénal
(CP).37 This chapter structures war crimes according to the protected objectives and
the means and methods of warfare, which is different from the ICC Statute but similar
to the German VStGB, however, the traditional two-box approach has mostly been
retained.>®® Common law jurisdictions normally adopt Article 8 ICC Statute literally.
Thus, in Australia, Article 8 of the ICC Statute has been implemented without any
notable modifications regarding the actus reus. Thus, this jurisdiction follows the ICC
Statute’s two-box approach in its ss. 268.24 to 268.101 of the ICC (Consequential
Amendments) Act of 2002.3° In the same vein, s. 50(1) of the ICC Act of 2001 of
England and Wales adopts the definition of war crimes in Article 8(2) of the ICC Statute,
including the differentiation between international and non-international armed con-
flict.*® In Canada, the understanding of war crimes is more nuanced: while there is a
general reference to the definition of the ICC Statute (s. 4(4) of Crimes Against
Humanity and War Crimes Act of 2000) and thus its two-box approach, the respective
Act also defines the means of a ‘war crime’ as ‘an act or omission ... that. .. constitutes a
war crime according to customary international law’ and that the application of the
definition of the ICC Statute ‘does not limit or prejudice in any way the application of
existing or developing rules of international law’ (cf. s. 4(3) and (4)). Accordingly, the
Canadian understanding of war crimes is dependent on the development of inter-
national customary law and does easily adjust to future developments.

(3) Existence of an armed conflict (context element)
(a) Basic concept

The existence of an armed conflict constitutes the international or context element
(‘Gesamttat’)*! of war crimes.*? There is, however, no positive definition of ‘armed

35 cf. Jarvers, ‘Ttalien’, in Eser, Sieber, and Kreicker, Nationale Strafverfolgung, iv (2005), pp. 357-8, 374.

36 <f. FIDH, La loi francaise d’adaption (2001), pp. 27-8; Grynfogel, JurisClasseur Pénal, ii (1998),
mn. 96 ff.

37 f. Assemblée Nationale, Projet de Loi portant adaptation du droit penal a Iinstitution de la Cour
pénale international (13 July 2010) <http://www.assemblee-nationale.fr/13/pdf/ta/ta0523.pdf> accessed 4
July 2013.

38 Article 461-2 to 461-18 CP criminalize crimes in international and non-international armed conflicts;
Article 461-19 to 461-29 CP codify crimes in international armed conflicts and Article 461-30 to 461-31 CP
crimes in non-international armed conflicts. See also Vesper-Griaske, ZIS, 10 (2011), 825.

3 cf. Triggs, SydLR, 25 (2003), 520; Biehler and Kerll, ‘Australien’, in Eser, Sieber, and Kreicker,
Nationale Strafverfolgung, vi (2005), pp. 32-3, 35-6.

40 cf. also Rabenstein and Bahrenberg, ‘England und Wales’, in Eser, Sieber, and Kreicker, Nationale
Strafverfolgung, vi (2005), p. 273.

4! On individual acts in a collective context with regard to imputation in ICL, see Volume I of this
treatise, pp. 84 ff.

42 Werle, Volkerstrafrecht (2012), mn. 403; Werle, Principles (2009), mn. 375; Moneta, ‘Gli elementi’, in
Cassese etal., Problemi attuali (2005), pp. 21 ff.; Schabas, UN International Criminal Tribunals (2006),
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conflict’ in international law, there are only some references or indications. It follows
from Common Article 2 GCs that apart from ‘cases of declared war’ other types of
armed conflicts exist (‘any other armed conflict’). The famous negative definition in
Article 1(2) AP II, taken up in Article 8(2)(d) and (f) of the ICC Statute, clarifies that
‘internal disturbances and tensions’ do not amount to an armed conflict; yet, this
exclusion clause is—like AP II—only applicable to non-international armed conflicts,
and thus the intensity and length of the conflict and the degree of organization of the
parties are not relevant in the case of an international conflict.#*> Thus, arguably, less is
required to demonstrate the existence of an international armed conflict.

The notion ‘armed conflict’ presupposes the resort to armed force or violence
between different (state or non-state) actors** and the existence of hostilities.*> In
positive terms, the existence of an armed conflict is to be determined in view of the
actual nature of the conflict; formalities, such as a declaration of war or belligerency,
are, in principle, not decisive.*¢ Instead, what is of relevance is the employment of
armed force and its attribution to one of the parties to the conflict.#” The concept is

pp. 229 ft; Borsari, Diritto punitive (2007), p. 314; Olasolo, Unlawful Attacks (2008), pp. 29 ff. (p. 30:
‘cornerstone’).

43 Queguiner, IRRC, 85 (2003), 275; see also Ambos and Alkatout, IsLR, 45 (2012), 346 (‘no threshold of
violence or duration’); for a differentiated intensity, see Robinson, ‘War Crimes’, in Cryer etal., Introduc-
tion ICL (2010), p. 279 (arguing that such required intensity is needed to distinguish armed conflict from
internal disturbances and riots).

44 Tadié, No. IT-94-1-T, para. 561; Tadié, No. IT-94-1-AR72, para. 70; concurring, Prosecutor v
Kupreskic et al., No. IT-95-16-T, Trial Chamber Judgment, para. 545 (14 January 2000); Blaskié, No. IT-
95-14-T, para. 63; Prosecutor v Haradinaj et al., No. 1T-04-84bis-T, Retrial Judgment, para. 392 (29
November 2012). See also Prosecutor v Akayesu, No. ICTR-96-4-T, Trial Chamber Judgment, para. 620
(2 September 1998) (‘existence of hostilities between armed forces organized to a greater or lesser extent’).
See also Ipsen, ‘Bewaffneter Konflikt’, in Ipsen and Epping, Vilkerrecht (2004), § 65 mn. 9, § 66 mn. 7;
Greenwood, ‘Scope of Application’, in Fleck, Handbook IHL (2008), mn. 202.

4> Hostilities ‘refers to the (collective) resort by the parties to the conflict to means and methods of
injuring the enemy’, Melzer, Interpretive Guidance (2009), p. 43.

46 Greenwood, ‘Scope of Application’, in Fleck, Handbook IHL (2008), mn. 202, 203; Ipsen, ‘Bewaffneter
Konflikt und Neutralitat’, in Ipsen, Volkerrecht (2004), § 66 mn. 5 ff., § 68 mn. 1.

47 Tadi¢, No. IT-94-1-AR72, para. 70; Tadié, No. IT-94-1-T, para. 561; concurring, Delali¢ et al., No. IT-
96-21-T, para. 183; Prosecutor v Furundzija, No. IT-95-17/1-T, Trial Chamber Judgment, para. 59 (10
December 1998); Kupreskié, No. IT-95-16-T, para. 545; Blaski¢, No. IT-95-14-T, para. 63; Prosecutor v
Kunarac et al., No. IT-96-23 & IT-96-23/1-A, Appeal Chamber Judgment, para. 56 (12 June 2002);
Prosecutor v Naletili¢ and Martinovié, No. 1T-98-34-T, Trial Chamber Judgment, para. 177 (31 March
2003); Prosecutor v Marti¢, No. IT-95-11-T, Trial Chamber Judgment, para. 41 (12 June 2007); Prosecutor v
Limaj et al., No. IT-03-66-A, Appeal Chamber Judgment, para. 84 (27 September 2007); Milutinovié et al.,
No. IT-05-87-T, para. 125; Prosecutor v Luki¢ and Luki¢, No. IT-98-32/1-T; Trial Chamber Judgment, para.
868 (20 July 2009); Prosecutor v Popovié, No. IT-05-88-T, Trial Chamber Judgment, para. 740 (10 June
2010); Prosecutor v Dordevié, No. IT-05-87/1-T, Trial Chamber Judgment, para. 1522 (23 February 2011);
Prosecutor v Perisi¢, No. IT-04-81-T, Trial Chamber Judgment, para. 72 (6 September 2011); Prosecutor v
Stanisi¢ and Zupljanin, No. 1T-08-91-T, Trial Chamber Judgment, para. 32 (27 March 2013); Akayesu, No.
ICTR-96-4-T, paras. 438, 620 (‘existence of hostilities between armed forces organized to a greater or lesser
extent’); Prosecutor v Rutaganda, No. ICTR-96-3-T, Trial Chamber Judgment and Sentence, para. 91 (6
December 1999); Prosecutor v Kayishema and Ruzindana, No. ICTR-95-1-T, Trial Chamber Judgment,
para. 171 (21 May 1999); Prosecutor v Bagilishema, No. ICTR-95-1A-T, Trial Chamber Judgment, para. 101
(7 June 2001); Prosecutor v Semanza, No. ICTR-97-20-T, Trial Chamber Judgment and Sentence, para. 357
(15 May 2003); Prosecutor v Karemera and Ngirumpatse, No. ICTR-98-44-T, Trial Chamber Judgment,
para. 1695 (2 February 2012); Prosecutor v Sesay, Kallon and Gbao, No. SCSL-04-15-T, Trial Chamber
Judgment, para. 95 (2 March 2009). See also Ipsen, ‘Bewaffneter Konflikt’, in Ipsen, Vilkerrecht (2004), § 65
mn. 7, 9; Greenwood, ‘Scope of Application’, in Fleck, Handbook IHL (2008), mn. 202.
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flexible enough to encompass a single drone strike*® or a cyber attack.*® The latter may
be defined as ‘a cyber operation.. . that is reasonably expected to cause injury or death
to persons or damage or destruction to objects’.>° It clearly reaches the armed conflict
threshold if one focuses more on the intensity and effects of the attack than on its
concrete attribution to a party to the conflict.>!

(b) Parties, including belligerency

Parties to the conflict are either in an international conflict—two or more states—or in
a non-international conflict—the armed forces of the government and dissident state
or non-state forces. These opposing forces need not be of the same nationality. Take for
example the Taliban and the Al Qaeda presence in Pakistan, turning the ensuing armed
conflict into a non-international one.>?> Non-international armed conflicts between

48 cf. Casey-Maslen, IRRC, 94 (2012), 602.

% For the general definition of an attack in IHL, see Article 49(1) AP I (‘act of violence against the
adversary...").

50 Rule 30 Tallinn Manual, in Schmitt, Tallinn Manual Cyber Warfare (2013), p. 106-10 (focusing on
the effects or consequences of a cyber operation and therefore including also acts which are not per se
violent, i.e., do not release kinetic force, but cause the damage set forth in the Rule; there was however
disagreement as to the exact meaning and scope of damage); for an even broader definition see Lin, IRRC,
94 (2012), 518-19; see also Droege, IRRC, 94 (2012), 556-61 (including the interference ‘with the
functioning of an object by disrupting the underlying computer system’, at 560); Lilf, HuV-I, 26 (2013),
76-7 (discussing different cyber operations and attacks). A ‘cyber operation’, unlike a ‘cyber attack’,
does not necessarily cause injury or damage (cf. Schmitt, Tallinn Manual Cyber Warfare (2013), at 258
defining the former as ‘the employment of cyber capabilities with the primary purpose of achieving
objectives in or by the use of cyberspace’). The ‘cyberspace’ is defined as a domain characterized by ‘the
use of electronics ... and the electromagnetic spectrum to store, modify, and exchange data via networked
systems and associated physical infrastructures’ (US Dept. of Defense according to Lin, IRRC, 94 (2012),
516; similarly Schmitt, Tallinn Manual Cyber Warfare (2013), p. 258). On the differences between conflict
in cyberspace and physical space (i.e. traditional conflict), see Lin, IRRC, 94 (2012), 520; on the different
understandings of ‘cyber warfare’ in state practice, see Droege, IRRC, 94 (2012), 536-7; on the application of
the rules of conduct of hostilities (Article 48 ff. AP I) to cyber operations discussing the different thresholds
(‘attacks’, ‘military operations’, ‘hostilities’), see Droege, IRRC, 94 (2012), 553 ft.

! For such a more flexible approach apparently, see for example, Schmitt, Tallinn Manual Cyber
Warfare (2013), pp. 75 ff. (armed forces are not a definite prerequisite of the ‘armed’ element, at 83;
‘Application of the law of armed conflict does not depend on the type of military operation or on the
specific means and methods of warfare employed’, 85). In a similar vein, see Liilf, HuV-I, 26 (2013), 77-8
(also focusing on the effects of a cyber operation and arguing that it reaches the threshold ‘whenever’ it
‘endangers protected persons or objects’ and ‘is more than a sporadic and isolated incident’). For a more
traditional and thus more restrictive approach, see Droege, IRRC, 94 (2012), 542 ff. (distinguishing between
international and non-international conflict and specifically focusing, apart from the armed conflict
threshold/intensity (545-9, 551), on the problems of attribution in light of the anonymity of the attacker
(541, 543-5) and the organizational level of the armed groups (550-1) but ultimately also affirming that
THL applies to cyber warfare, at 578). Generally more cautiously see also Lin, IRRC, 94 (2012), 515 ff.
(concluding that many of the traditional IHL assumptions ‘either are not valid in cyberspace or are
applicable only with difficulty’, at 530). For a broader concept of ‘war’ with regard to cyber operations,
see the 2009 regional agreement adopted by the Member States of the Shanghai Cooperation Organisation
(quoted in Droege, IRRC, 94 (2012), 535 with fn. 9 and 10).

32 cf. ICRC, Annual Report (2010), p. 260, available at <http://www.icrc.org/eng/resources/documents/
annual-report/icrc-annual-report-2010.htm> accessed 6 December 2012; Boor, HuV-I, 24 (2011), 100;
Schaller, HuV-I, 24 (2011), 94; Rudolf and Schaller, SWP-Studien, S1 (2012), p. 16, available at <http://
www.swp-berlin.org/fileadmin/contents/products/studien/2012_S01_rdf_slr.pdf> accessed 14 January
2013 (identifying a non-international armed conflict throughout the entire Pakistan territory independent
of any spillover effect from the Afghan conflict).


http://www.icrc.org/eng/resources/documents/annual-report/icrc-annual-report-2010.htm
http://www.icrc.org/eng/resources/documents/annual-report/icrc-annual-report-2010.htm
http://www.swp-berlin.org/fileadmin/contents/products/studien/2012_S01_rdf_slr.pdf
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organized armed groups without state participation can also qualify as armed conflicts
within the meaning of IHL>® and are as such recognized by Article 8(2)(f), although
Article 1(1) AP II does not encompass a conflict exclusively between non-state actors.
As a consequence, IHL’s scope of protection also extends to situations in which a state
monopoly of force does not exist anymore (‘failed state’), but a (non-state) armed
conflict, comparable to a conflict between a state and insurgents in terms of its
intensity, nevertheless occurs.>*

The term, ‘armed forces’ is to be understood broadly, so as to cover all armed forces
as provided for by national legislations.>> Historically, since the days of the Lieber Code
(1863), non-state actors have been compared to state actors and defined accordingly.>®
The 1874 Brussels Declaration extended the ‘laws, rights, and duties of war’ to ‘militia
and volunteer corps’.®” The dissident non-state actors must be under responsible
command, that is, there must be ‘some degree of organization within the armed groups
or dissident armed forces, but this does not necessarily mean that there is a hierarchical
system of military organization similar to that of regular armed forces’:>® “The leader-
ship of the group must, as a minimum, have the ability to exercise some control over its
members so that the basic obligations of Common Article 3 of the Geneva Conventions
can be implemented.”> Thus, the respective organization must be ‘capable of, on the

53 ¢f. Tadié, No. IT-94-1-AR72, para. 70 (‘between such groups within a State’); Milutinovi¢ et al., No.
IT-05-87-T, para. 126; Luki¢ and Lukic, No. I1T-98-32/1-T, para. 686; Zimmermann, ‘Article 8, in Triffterer,
Commentary (2008), mn. 349 ff,; in terms of the problem in Lebanon and Gaza, Heinsch, HuV-I, 23 (2010),
139-40.

54 Thiirer, IRRC, 81 (1999), 744 (arguing that IHL applies, other than HRL, not only to states, but also to
non-state groups and individuals and that it must be interpreted broadly so as to protect also victims in
armed conflicts in ‘failed states’; in his view the IHL principles are to be regarded as basic humanitarian
demands applicable in any armed conflict); in a similar vein, Judgment in the Case concerning Military and
Paramilitary Activities in and against Nicaragua, IC] Reports (1986), pp. 14, 122 ff; Pictet et al., Commen-
tary on the Geneva Conventions of 12 August 1949, iv (1994), Article 3, pp. 35 ff.; Junod, ‘Article 1 Protocol
IT, in Sandoz, Swinarski, and Zimmerman, Commentary (1987), pp. 1348 ft.

55 ¢f. Junod, ‘Article 1 Protocol IT, in Sandoz, Swinarski, and Zimmermann, Commentary (1987), mn.
4462. See also Akayesu, No. ICTR-96-4-T, para. 625; Prosecutor v Musema, No. ICTR-96-13-T, Trial
Chamber Judgment, para. 256 (27 January 2000).

56 (f. Giladi, GoJIL, 4 (2012), 448, 452-5.

57 Article 9 of the 1874 Brussels Declaration reads: ‘The laws, rights, and duties of war apply not only to
armies, but also to militia and volunteer corps fulfilling the following conditions: 1. That they be
commanded by a person responsible for his subordinates; 2. That they have a fixed distinctive emblem
recognizable at a distance; 3. That they carry arms openly; and 4. That they conduct their operations in
accordance with the laws and customs of war...’, available at <http://www.icrc.org/applic/ihl/ihl.nsf/
Article.xsp?action=openDocument&documentId=FFEBAB4AC03FB12563CD00515516> accessed 29 May
2013. On the historical context, see Volume I of this treatise, p. 11 with fn. 64.

58 Musema, No. ICTR-96-13-T, para. 257. See also Prosecutor v Kamuhanda, No. ICTR-95-54A-T, Trial
Chamber Judgment, paras. 723-4 (22 January 2004); Bagilishema, No. ICTR-95-1A-T, paras. 99-101;
Akayesu, No. ICTR-96-4-T, paras. 619-26.

5 Haradinaj et al., No. IT-04-84bis-T, para. 393; see also Akayesu, No. ICTR-96-4-T, paras. 120, 625;
Tadié, No. IT-94-1-T, para. 562; Prosecutor v MiloSevié, No. IT-02-54-T, Decision on Motion for Judgment
of Acquittal, paras. 23-5 (16 June 2004); Prosecutor v Limaj et al., No. IT-03-66-T, Trial Chamber
Judgment, para. 89 (30 November 2005). For the ICC see Prosecutor v Thomas Lubanga Dyilo, No. ICC-
01/04-01/06-803-tEN, Decision on the Confirmation of Charges, para. 233 (29 January 2007); Prosecutor v
Omar Hasan Ahmad Al Bashir, No. ICC-02/05-01/09-3, Decision on the Prosecution’s Application for a
Warrant of Arrest, para. 59 (4 March 2009). Concurring, Schmitt, Tallinn Manual Cyber Warfare (2013),
p. 88; dissenting view Cullen, Non-International Armed Conflict (2010), p. 157 (arguing that using this
criterion the application of Common Article 3 would be limited to high-intensity armed conflicts).
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one hand, planning and carrying out sustained and concerted military operations—
operations that are kept up continuously and that are done in agreement according to a
plan, and on the other hand, of imposing discipline in the name of the de facto
authorities’.*® The ICTY jurisprudence offers a list of indicia including ‘factors signal-
ling the presence of a command structure; factors indicating that the armed group
could carry out operations in an organised manner; factors indicating a level of logistic;
factors relevant to the armed group’s level of discipline and its ability to implement the
basic obligations of Common Article 3; and factors indicating that the armed group was
able to speak with one voice’.®! The ICC Lubanga TC suggests the following non-
exhaustive list of relevant factors: ‘the force or group’s internal hierarchy; the command
structure and rules; the extent to which military equipment, including firearms, are
available; the force or group’s ability to plan military operations and put them into effect;
and the extent, seriousness, and intensity of any military involvement’.%> However,
‘[n]one of these factors are individually determinative’ and they ‘should be applied flexibly’.®3

The formal recognition of an insurgent movement as a party to the conflict (recog-
nition of belligerency) is not of importance with regard to the existence of a non-
international conflict and the respective application of IHL.%4 This already follows from
the last sentence of Common Article 3 GCs which makes clear that the application of
the minimum rules provided for by this provision ‘shall not affect the legal status
of the Parties to the conflict’. However, such recognition may entail the possibility that
the insurgents, having effective political authority over a certain territory,®> become a
de facto regime and thereby—at least partially—a subject of international law.°® While
the transition from partial to full legal personality under international law is fluent, the
latter gives the insurgents a state-like status and turns the originally non-international
conflict into an international one.”

%0 Musema, No. ICTR-96-13-T, para. 257. See also Limaj et al., No. IT-03-66-T, paras. 95-134, especially
113-17.

61 Haradinaj et al., No. IT-04-84bis-T, para. 395; Dordevié, No. IT-05-87/1-T, para. 1526.

2 Lubanga, No. ICC-01/04-01/06-2842, para. 537 (footnote omitted).

© Lubanga, No. ICC-01/04-01/06-2842, para. 537.

64 f. Cullen, Non-International Armed Conflict (2010), p. 23; Paulus and Vashakmadze, IRRC, 91
(2009), 99; UK Ministry of Defence, Manual (2004), p. 382; for a contrary view, see Thielborger, HuV-I,
26 (2013), 35 (arguing that the recognition of insurgent groups protects them from being treated as regular
criminals; otherwise, the adversary government gains an enormous power to the detriment of these groups.
Also, recognition entails that these groups are also bound by IHL); Solis, Law of Armed Conflict (2010),
pp. 152-3 (arguing that ‘the recognition of belligerency indicates that the parties are entitled to exercise
belligerent rights, thus accepting that the rebel group possesses sufficient international personality to
support the possession of such rights and duties’, p. 152, but also pointing out that this formal instrument
has become very uncommon); discussing special problems regarding the definition and recognition of
belligerency, see Azarov and Blum, ‘Belligerency’, in Wolfrum, MPEPIL (2008 ft.), mn. 19-22.

65" Note the importance of territorial control in this context against the general trend discussed at note 77
and main text.

 Hobe and Kimminich, Vélkerrecht (2008), p. 175; Doehring, Vélkerrecht (2004), § 2 mn. 261; Epping,
‘Sonstige Volkerrechtssubjekte’, in Ipsen and Epping, Volkerrecht (2004), § 8 mn. 15; concurring, Schaller,
SWP-Studien, S24 (2005), pp. 16-17; about a ‘legal status similar to a State’, Herdegen, Volkerrecht (2012), §
11 mn. 1; Dahm, Delbriick, and Wolfrum, Vélkerrecht, i/2 (2002), pp. 303-4; Frau, HuV-I, 26 (2013), 16.

7 David, Principes (2008), pp. 157 ff., mn. 1.101 ff;; Bothe, ‘Friedenssicherung und Kriegsrecht’, in
Vitzthum, Vélkerrecht (2010), pp. 737-8, mn. 127-8; Epping, ‘Sonstige Volkerrechtssubjekte’, in Ipsen and
Epping, Volkerrecht (2004), § 8 mn. 13; Herdegen, Volkerrecht (2012), § 11 mn. 2; Dahm, Delbriick, and
Wolfrum, Vélkerrecht, i/2 (2002), pp. 296 ff.; Kolb, ‘Droit international pénal’, in Kolb, Droit international
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(c) Intensity

The intensity of the conflict plays out differently with respect to an international and
non-international conflict. While in the former IHL may be applicable even in the
absence of armed force or violence if a declaration of war or military occupation exists,
in the case of a non-international armed conflict®® the focus is on the intensity of the
conflict and the organization of the parties in order to distinguish this situation from
ordinary criminality, unorganized and short-lived insurrections, or terrorist activ-
ities.®® The degree of intensity does not depend on the subjective judgment of the
parties but must be assessed objectively on the basis of the conditions laid down in
Common Article 3 GCs and AP IL7° If it were otherwise, that is, the application of IHL
depended on the discretionary (subjective) judgement of the parties, in most cases
there would be a tendency for the conflict to be minimized so as not to apply the
humanitarian rules. As a consequence, IHL’s very purpose, namely the protection of
the victims of armed conflicts, would not be achieved.”! This is why Common Article 3
GCs is also applicable to ‘each Party to the conflict’, no matter whether it is a State Party
to the GCs or not.”? In practical terms, the intensity may, as correctly argued by the
ICC Lubanga TC, be derived from factual indicators such as ‘the scale, seriousness and
increase of the attacks; type of operations; the mobilisation and distribution of weap-
ons; length of time of combat operations; geographical expansion as well as whether the
conflict has attracted the attention of the United Nations Security Council, and, if so,
whether any resolutions on the matter have been passed’.”® Further relevant, in part
similar, factors suggested by the case law include ‘the gravity of attacks and their
recurrence; the temporal and territorial expansion of violence and the collective
character of hostilities; whether various parties were able to operate from a territory
under their control; an increase in the number of government forces; the mobilization
of volunteers and the distribution and type of weapons among both parties to the
conflict; the fact that the conflict led to a large displacement of people’’ As to

pénal (2008), p. 130; La Haye, War Crimes (2008), p. 14; on Colombia as an example, see Ramelli Arteaga,
El reconocimiento (2000); Frau, HuV-I, 26 (2013), 16.

%8 Werle, Vélkerstrafrecht (2012), mn. 1078-9; Werle, Principles (2009), mn. 985-6; Schmitt, Tallinn
Manual Cyber Warfare (2013), p. 87; Queguiner, IRRC, 85 (2003), 276.

8 Akayesu, No. ICTR-96-4-T, paras. 620, 625; Tadi¢, No. IT-94-1-T, para. 562; Musema, No. ICTR-96-
13-T, paras. 256-7; OTP Situation in Colombia—Interim Report (14 November 2012), para. 125. See also
Cullen, Non-International Armed Conflict (2010), pp. 122-33.

70" Akayesu, No. ICTR-96-4-T, para. 603; Cullen, Non-International Armed Conflict (2010), p. 130.

7! Akayesu, No. ICTR-96-4-T, para. 603.

72 Tahzib-Lie and Swaak-Goldman, ‘Determining the Threshold’, in Lijnzaad, van Sambeck, and
Tahzib-Lie, Voice of Humanity (2004), pp. 251-2; see Tahzib-Lie and Swaak-Goldman, p. 245, on the
extraterritorial application of Common Article 3 if the conflict occurring in a member state has cross-
border impact; similar, Queguiner, IRRC, 85 (2003), 284.

73 Prosecutor v Thomas Lubanga Dyilo, No. ICC-01/04-01/06-2842, Judgment pursuant to Article 74 of
the Statute, para. 538 (14 March 2012); concu